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THRD DI VISION Docket Nunmber M\-22025

non Hamilton, Ref eree

Brot herhood of Maintenance of Wy Employes

Chi cago, Rock Island and Pacific Railroad Conpany

(
PARTI ES TO DI SPUTR: (
(
( (Wlliam M G bbons, Trustee)

STATEMENT OF CLAAIM O aimof the SystemcCommittee of the Brotherhood
that:

(1) The dismssal of Mintenance Gang Foreman A. R Shanks
and Mai ntenance Gang Laborer Al bert Carnejo was unduly harsh and
excessive and they shoul d each be restored to service with seniority
and all other rights uninpaired (SystemFile 6-D 647).

OPI NI ON OF BOARD: The dainmant, A R. Shanks, was enployed by the
Carrier from 1956 until his termnation June 20,

1975

The Cainmant, Al bert Carnejo, was enployed by the Carrier
from January, 1972, until his termination June 20, 1975.

The evidence against Shanks illustrates that as Maintenance
Gang Foreman, he personally received noney for work perfornmed with
equi pment belonging to the Carrier, and manpower assigned under his
supervision.  Shanks used Carrier employes to transport railroad ties
to his home. Shanks used credit cards belonging to the Carrier to
purchase various items for his personal automobile. Shanks conducted
an auction at his house and sold property which had bel onged to the
Carrier.

A ai mant Gang Laborer Carnejo used credit cards and credit
forms belonging to the Carrier for his own personal use.

Both O ainmants were dismssed fromthe service of the Carrier
and they have appeal ed said dismssals as being unduly harsh and excessive
and they ask us to return themto service.

The Union points out that Foreman Martinez was al so investi-
gated by the Carrier, but only assessed thirty denerits. It is argued
that the parties were not all treated fairly and equally. The Carrier
found that Martinez may have known about sone of the incidents and
failed to report them and was, therefore, assessed demerits. But the
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Carrier found that Martinez did not actually commt the acts charged.
The evidence supports the conclusion reached by the Carrier. W do not
have a case where two enployes are given one penalty for am infraction
while a third party is given a |esser penalty for the sanme infraction.
The . evidence does not support the contention of the Union on this point.

It is urged by the Union that the O aimants have |ong tenures
of service, good work records, and that they have |learned their |esson

and shoul d be reinstated.

- .2 The evidence seens to indicate that the Carrier first |earned
of the: incidents i nvol ved herein by the recei pt of anonynous letters
allegedly witten by the other enployes on the gang. |t woul d seem
that their fellow enployes got tired of the-actions of the Cainmants
and turned themin by providing anonynous advice to the Carrier.

If we followed the reasoning advanced by the Union and "gave
the O aimants anot her chance", we would run the risk of setting a
precedent whereby a |ong standing employe coul d be caught once and then
returned to service with the adnonition to steal no nore.

W wonder what effect that philosophy woul d have on the work
habits of the other enployes.

The theory behind this opinion nmay be considered strictly

punitive. Certainly it seens to reject the theory of rehabilitation

W would prefer, however, that it be considered as a deterrent. There
are some who will quote the oft cited stories of pickpockets working

the crowds at public hangings in England, as indicative that the punitive
systemis not, in fact, deterrent in nature. But, in the instant case

i f the punishment of dismssal does not deter any other employe from
this type of activity, it will, in fact, deter these two former enployes.

The claimis denied and the discipline of discharge is not
disturbed. This award is intended to illustrate that this Board does
ot consider it proper to | essen discipline where the overt acts of
di shonesty are repeatedly perpetrated with impunity.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record end all the evidence, finds and hol ds:

That .the parties waived oral hearing;
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szi.z and the Employes i nvolved in this dispute
.o 7d Employes Wi thin the meaning of the Railway
2 21, 1934;

are fespectivz;t;t::
Labor Act, zc - owvo-oo s

_ 2.~ .- % 7 rion Oof the Adjustment Board has jurisdiction
over the disw.: - <: ;1.0 =arein; and

: The- v 0 .- ~% was not violated.,

L W A R D

NATIONAL RATLRQAD ADJUSTMENT BQARD

L By Order of Third Division
LT ﬁ{‘é ,

O i I -;-ny
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Dated al Chiec:=o . i~ :, this 15th day of February 1978.




