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NATIONAL RATLROAD ADJUSTMENT BOARD
' : . Award Number 21899
THIRD DIVISION Docket Humber Mi-216hl

Joseph A, Sickles, Referee
{Brotherhood of Maintenance of Way Employes

PARTIES TO DISPUTE: (
(Burlington HNorthern Inc.

STATEMENT OF CLATM: "Claim of the System Committee of the Brotherhood
' that:

- (1) The Carrier viclated the Agreement when 1% deducted
one day's pay from the first half of November 1974 pay of Welder
A, T, Budzeak {System File T-D-105C/Mi-40(b} 2/1L/75).

{2) The claim* presented by Vice General Chairman
3. R. Walster on December 16, 1974k to Superintenden:t P. B. Rasmussen
shall be allowed as presented because said claim was not disallowed
by Superintendent P, B. Rasmussen in accordance with Rule 42,

(*) The claim as presented reads:

"This claim is for eight (8) nours' pay at straight

time rate of five dollars and fifty-four cents ($5,54)
for a total claimed of forty-four dollars and thirty-two
cents (plh,32) .7

OPIHION OF BCARD: On December 16, 1974, the Vice General Chairmsn
' submitted a claim to Superintendent Rasmussen
concerning holiday pay allegedly duwe Claimant.

Assistant Superintendent Jacobson, deéclined the claim on
December 30, 1974. '

When the matter was appealed to the Labor Relaticns Vice
President on Pebruary 14, 1975, in addition to the merits of the claim,
the General Chalrman contended that the claim was payable by default
because the Superintendent ",..failed to decline the claim,”

The Viee President's April 1, 1975 declination made no
mention of the "default” argument, nor did his August 8, 1975 letier
regarding the claim - even though that contention was raised again
in July 10, 1975 correspondence,
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“Rule 42 A states:

"A., All claims or grievances must be presentad
in writing by or on behalf of the employe involved, to
the officer of the Company authorized to receive same,
within sixty (60) days from the date of the occurrence
on which the claim or grievance is based, Should any

M such claim or grievance be disallowed, the Company shall,
- within sixty {60} days from the date same is filed, nobify
whoever filed the claim or grievance (the employe or his
-, representative) in writing of the_;easgpgwiqrwggchwdi“~,;
: - allowance. If not so notified, the claim or grisvance shall
be allowed as presented, but this shall not be considered
as a precedent or waiver of the contentions of the Company
as to other similar claims or grievances."™

The Organization asserts (and Carrier does not deny) that
under the cited rule, the Carrier can - and does - designate the
officer to receive claims, and the order of appeals. Thus, Claimant
agserts that because the claim was not disallowed by the official to

whom it was presented, it must be ".,.allowed as presented.”

In its Submission to this Board, Carrier minimizes the
"default” argument - asserting that Rule 42 A requires that the
"Company" notify of a declination of the claim - which, it contends,
was done hers, '

We have considered the conflicting authority submitied by

the Parties, and we have noted the Carrier's assertions that it is

free to assign its employes and run its business in this ragard with-
out limitation by the Organization,

SN We have noted, among other authority, Second Division
Awar§%6@83, concerning this Carrier and the Carmen - adopted in
November of 1975 - which supports Carrier's position herein, as well
as Tnird Division Award 20790 (July, 1975) invelving a different
Carrier. Among other of the Organizaticn's citations, we have

considered Award No. 14 of Publiec Law Board 184l (August 18, 1377)
wnich concluded that:

"...the great weight of authority on this
. subject is contra to Award 20730,"
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We are of the view that if Carrier desired to defend the
eoncept that an original plaim may BWe denied by somsone gther than
the n®fieipl bownom it is forwarded - it had & duty to ralse that
soncept while the mabier was under veview on the property where,
a5 hers, the Grganization wut Carrier on notice of its contention
i thst regard on two cocasions efore the dispute was sutnmitted to

fosh

this Board.

T+ i unnecesabry bto consider the merits of the dispuie.

POLINGS: The Third Division of the
o inds and nolds:

Adjustment Bosrd, upon the whole
record and 811 the evidence, I
That the parties walved oral hearing;

That the Carvier and the Zmployes involved in this dispute
are respectively Carrier and Ezployes within the meaning of the Reilway
labor hLot, as spproved June 21, 193k

That this Division of the Adjusiment Board has jurisdiction
over the dispute involved herein; and

et the hpresment was viclated.

A W A R D

Clajdm (2) sustained.

WATIGHAL RAILROAD ADJUSTRMENT BOARD
By Crder of Third Division
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Dated 2t Chicago, Illinois, this 15th <ay of Fabwasry 1370,
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