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(Rrotherhood  of >hintemnce  of Wsy Bqloyes
?ARl'~S TO DISrXFi3: (

(Burlington  Northern Inc.

STATExmT OF cwI;II: '!Claia of the 5Syste~ Comxittee of the Brotherhood
t‘nat :

The cl2iri.s subxitted in behalf of Section Fcre,lan E. L. Torske
and Se'ctioonen Gary Swanson, Dermis Rckhardt and C. L. Fletcher co-Jering
cost of clothing ruined while unloediag ties on Sanuary 21, 1974 shall
be ellowed as presented 3s required by the last sectence of Agreesent
Rule 42 A wnich rezds:

'If cot so notified, the clai_?l or grievacce shall
be allmed as Rresented, but this shell not be
considered as a precede& or waiver of the conten-
tions of the Cmpeny as to other sirniler claim
or @.eznces. (System Rile 21-3/w-24 8/5/75)"

opIxIc:: 0,” aoxm: On karch 7, 1974, "clai?ns" and "ccxplaiuts" were
subnitted for noney to reRl2ce clothing which

had assertedl;i been ruined while perforsiing certain of Carrier's
pursuits.

Ihe Roadmaster, to -who!! the claims had been subzLtted,
referred the I-atter to a Superintendent for handling. That
Superintendent failed to respond, znd on Juoe 7, 1974, the Cl&inants
requested that the claim be paid beceuse of the failure to reply.
Subsequent silnilzr requests were subzitted oh September 3, 1974 and
k-ie 13, 1975.

On July 1, 1975, Carrier made initial ?eRly, stating tiiat
Rule 4; A wzs inao@iczble. Rule 42 A:

"All claims or grie-mnces mst be presented
in writing by or on behalf of the emloye imcl~ed,
to The officer of tine Cclr~any authorized to
receive same, withi:! sis?~ (6~) days frcn the dete
or‘ the occurrence on which the c1ai.n or grieyficce
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"is based. Should any such cl&b or grievance
be disallowed, the Cmpany sh2LL, within2
sixty (60) days from the date s2zae is filed,
notify whoever filed the claizn or grievance
(the ezploye or his representative) in writing
of the reasons for such disallowance. If not
so notified, the claim or grievance shall be
allowed 2s presented, but this shall not be
considered 25 2 precedent or waiver of tie
ccntentions of the Coz!~p2ny 2s to other
sinilzr claim or grievances."

Carrier insists that ,Sule 42 A is not intendad to ap@y
to tnis t-e of a circmstance, and cites Awards to support its
concllsior, that it had no obligztion to respond to the "c12im(1
and/or "co*lzints.!' hrrther, it states that the Emloyes failed
to cite any -rule on the property, tinich is fatal to its case, and
that the cl&in was untis~ely and subtitted to tine wrong person.

Surely, if the matter had ~been h2ndied on the property in
the norm1 procedural zanner, 2 failure to cite 2 rule during the
entire handling would be fatal, but here, the Carrier did not reply
to the first letters, so that 2 focus was then placed on other
Patters. In Award 1-3741, relied upon by Carrier, we find:

9, . ..acd Carrier responds that it is not
2w2i-e of any rule prohibiticg the action
co.a@ained of, the burden shifts to the
Organization to particularize the rule(s)."
(underscoring sumlied)

See, also, this writer's Award 19355:

"It appesrs rather obvious that when 2
Carrier Fecifically advises the Crgani-
sation that it has failed to identify the
rule or rules alleged to have been violated, _
the Organization is obligated to advise the *'
Czrrier of the rule under which it seeks
redress." (underscoring supplied)

Thus, the assertion - under t‘nis reccrd - that a rule :<as
not cited does rot consitute a total defense.
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We 3

It my very well be that the Eqloyes were dilatory in
their assertions and that they addressed then to the wrong official.
Stilarly, we concur with the Carrier's assertion that E.qloyes could
subs&t obviously frivolous claims. But, we are inclined to deternine
that the Carrier can protect itself fro= Such circmstances  by the
sizrple expedient of responding to the claim and setting forth its
defenses therein. Were we to rule to the contrary, we would allow
the Carrier to mke the detemination 2s to what is or is not 2

clap which is worthy of presentation here, and in essence, we would
pertit the Carrier to usurp the function of this Board. III order to
protect against such 2 result, we are inclined to reaffirrn this
Board's deteminations  in Awards 16564, 1%22,and 20930, anong others.

FIXDIi&: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That t‘ne parties waived oral hearing;

That the Carrier and the E:zployes involved in this dispute
are respectively Carrier and Enrployes within the waning of the Railway
Labor Act, as approved June 21, 1934;

Th2t this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

A W A R D

Cl&n sustained.

X&TIONAL RULROAD ADJUSTIMERT BOARD
3;r Order of Third Division

ATTEST:
Jikecutive  Secretary

Dated at~.Chicago,  Illinois, this 15% day of Eebruaq 1978.


