NATI ONAL RATLROAD ADJUSTMENT BOARD
Awar d Nunber 21953

THIRD Dl VI SI ON Docket Number CL-21625

Ceorge S. Roukis, Referee

Brot herhood of Railway, Airline and
Steanship Cerks, Freight Handlers,
'Express and Stati on Employes

(

(
PARTI ES TO DI SPUTE: (

(Robert W Blanchette, Richard C. Bond and

( John Ii. McArthur, Trustees of the Property

( of Penn Central Transportation Conpany, Debtor
STATEMENT OF CLAIM: Claimof the System Committee Of the Brotherhood

GL-8140, that:

(a) daimis filed in behalf of Caimant C Davis account
the Carrier violated the Rules Agreement, effective February 1, 1968,
particularly Rule 4-1-1(g) and others, when the Carrier arbitrarily
deducted from Clainmant's pay $12.70 for the first 7 days in the 14 day
period for 2 days, being February 16 and 17, 1974.

(b) It is our opinion the seven qualifying days of illness
during the fourteen day period, cannot be considered as days for which
an enpl oyee received the daily conpensation under the Railroad Unenpl oy-
nent Act. Therefore, all such daily allowances received nust be

credited to the remaining calendar days of illness in the fourteen day
period. Since sick allowance under Rule 4-1-1 is on a daily rate for
the enployee's work days, carrier can only deduct the daily allowance
under Railroad Unenpl oyment against one work day of illness, and the
dai | y allowances. received for other than work days (after. first seven
days of illness), ecannot be deducted.

(¢) The Carrier now owes Caito Davis 2 days pay at $12.70
per day for this violation.

(d) Jaimis presented in accordance with Rule 7-B-1 and
shoul d be al | owed.

OPI NI ON_OF BOARD: Careful reading of Rule 4-1-1 provides that
employes will receive sick | eave al |l owances not
to exceed a day's pay at the person's established rate for time absent
due to illness. The nunber of allowable days permtted in any given
year is governed by the methodol ogi cal determnants delineated in
paragraphs (a) and (d) respectively of the aforesaid rule.
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Pursuant to these prw sions clainmant had accumul ated
ei ghteen (18) conpensabl e days which carrier strictly observed by its
consistent pro rata payments of sick |eave allowances on workdays,
i.e., Mnday through Friday except for Wshington's Birthday on
February 18, 1975. Caimant was not prwi ded sick |eave allowances
on Saturdays and Sundays, his normal relief days, during this tinme.

Moreover, under Rule 4-1-1(g) whose application and interpre-
tation is at issue in this dispute, any sick |eave allowance paid by
the carrier would be reduced in amunt by the maxi mum daily allowance
permitted clainmant under the statutory entitlements of the Railroad
Unenpl oynent Insurance Act hereinafter referred to as the RUI.A

Wiile both Rule 4-1-1(g) and the pertinent provisions ofthe
RUI.A are distinguishable, they do neverthel ess share a symbiotic
relationship by virtue of the conpensatory offset permtted by
paragraph (g). The applicable section of the RUI.A code, to wit:
title 45 U S. Code Section 352 (a) stipulates that benefits are payable

for each day of sickness, only after the enploye has been ill for
seven (7) days during the first registration period within a benefit
year and only when he has been ill for four (4) days during the second

registration period. The provision, hence, speaks to seven (7) and
four (4) calendar days of sickness, not workdays and by definition
doesn't provide paynent exclusively on workdays |ike paragraph (0).

Carrier has strongly asserted that R U I.A benefits paid
on rest days nust be factored into the conpensable offset allowance.
It argues that the September 4, 1970 letter from Vice President-
Adnministration 3, J. Maher to International Brotherhood Resident
C. L. Dennis disposed of this question and established thereby a
conpel ling pattern of past practice that was institutionalized de facto

W feel, however, that probative evidence of a nore
persuasi ve kind should have been adduced, docunmenting by reference
to concrete fiscal practices that the parties accepted the Maher
interpretation of the Rule 4-1-1(g) and the R U I.A conpensatory
synchroni zation. Therefore, absent docunentary evidence verifying
in fact claimed past practice, we nust of necessity examne this
question practically de novo, Since the last sentence of paragraph (g)
requires the conputation of such supplenental allowances only during
the period when an enploye is accorded sick |eave all owances, Rule
4-1-1 (supra), we nust note that this period occurs only during the
employe’s regul ar workweek, which in this case runs fromMenday to
Friday. The enploye is not accorded sick |eave allowances on his rest




Award Nunber 21953 Page 3
Docket Number CL-21625

days. The R U I.A benefit formula on the other hand, is not designed
to offset sick |eave allowances during the first seven (7) sick days

of the first registration period or the first four (4) days of illness
during the second registration period. It provides for measured
conpensatory adjustments only after the above tine periods have el apsed
and only during the period when sick leave al | owances are provided.

As such it is not totally a make-whol e benefit.

Simlarly, while we arenot giving precedential weight to

the Santa Fe construction of these provisions which essentially is on
point with our analysis,we do take judicial notice of its existence.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

The Agreenment was viol ated.

A WARD

O ai m sustai ned.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST; -
Executive Secretary

Dated at Chicago, Illinois, this 15thday of March 1978.




