NAT| ONAL RATL.ROAD ADJUSTMENT BOARD
Award Nunber 21955

TH RD DIVISION Docket Number NW 22009

Ceorge S. Roukis, Referee

(Brotherhood of Maintenance of Wy Employes
PARTIES TO DISPUTE: ( |
(Louisville and Nashville Railroad Company
( (Monon Divi sion)

STATEMENT OF CLAIM Gl aimof the SystemcCommittee of the Brotherhood
that:

(1) The dismssal of Michine Operator H L. Newran was
wi thout just and sufficient cause and excessively disproportionate to
the offense with which charged (System File D 106091 E-306-17).

(2) The Carrier shall restore the claimant to service wth
seniority and all other rights uninpaired and with pay for all tine
| ost .

OP| Nl ON OF BOARD: The claimant was dism ssed for having company
property in his possession, to wit, a track jack. /
The issue before this Board, specifically regards the appropriateness
and severity of the discipline.

Careful examination Of the record reveals that clai mant had
been disciplined for fifteen (15) days some eight years prior to the
instant matter for misappropriation of conpany owned nmetals. His
enpl oyment record thereafter was unbl em shed. Acting on an anonymous
tip that claimnt was selling company Wi re, Conpany police officials Z
visited his home on My 31, 1975 and received pernission to search
his premses. The track jack was found in his garage. Wile there is
no conflict respecting claimant's unreserved acqui escence to the search,
there is a dispute regarding clainmant's assertion that he apprised the
officers that they would find a track jack in the garage. The in-
vestigators contendcontrariwi se. Nevertheless, t he aforesaid property
was found in full viewin claimant's garage.

Subsequent |y thereafter he was charged with unauthorized
possession of the track jack and freely admtted same durimg the in- -
vestigation. However, he vigorously argued that he had just borrowed it.—

Moreover, while cognizant that testimony was presented
alleging claimant sold wire, the Board observes that it was inconclusive,’
unsubstantiated and not part of the charge.
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V¢ have searchingly reviewed all pertinent evidence and

bel i eve that claimant sincerely felt he had not commtted a w ongful

~act. Bad he anything to hide it is reasonable to conclude he would

G

have denied perm ssion for the search

As the claimant later realized and admtted he did not have
permssion to the track jack. This Board hopes that after two and
one half years out of Carrier's enploy, claimnt has come to the
startling conclusion that possession of conpany property, stolen or
otherwi se w thout permssion, is a serious offense. A though there
I's that reasonabl e quantum of evidence to sustain dismssal, we feel
considering all the facts and circunstances, the discipline claimnt
has al ready experienced served its punitive as well as rehabilitative
purposes. Ve will reinstate claimant With all seniority rights restored
but without back pay for time |ost.

Exam nation of First, Second and Third Division Awards
reveal the remediative thrusts of disciplinary decisions. C ai mant
had been a satisfactory employe for the eight years prior to this
incident. He was responsive to Carrier's deportment requirenents

i W certainly don't countenance or excuse irresponsible or reprehensible
behavior. Cdaimant's actions were clearly unacceptable. W are

conmpel l ed to counsel claimant that we consider this the final opportunity
for himto learn the elenmentary distinctions between authorized and

unaut hori zed possessi on of conpany property. Prompt and permanent
dismssal would be appropriate if claimant in the future manifests
recidivist behavior.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds: yd

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Enployes wthin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Dvision of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

The Agreement was violated to the extent expressed in the

Qpi ni on.
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AWARD

G aimsustained to the extent expressed in the Qpinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

A 7Y =

Execut i ve Secretary

Dated at Chicago, Illinois, this 15th day of Mareh 1978.




