NATIONAL RAILROAD ADJUSTMENT BCARD
Awar d Nunber 21959
THIRD DI VI SI ON Docket Nunmber CL-22164

George S. Roukis, Referee

Br ot her hood of Railway, Airline and
Steanmship Cerks, Freight Handlers,
Express and St ati on Employes

PARTIES TO DISPUTE: (
(Elgin, Joliet and Eastern Railway Company

STATEMENT OF CIAIM: (aimof the SystemCommittee of the Brotherhood
(.- 8451, that:

1. The Carrier violated the effective Cerks' Agreement when
foll owing an i nvestigation and hearing at which he was unabl e to be
present through no fault of his own, it discharged Gerk K C Douglas
fromservice effective June 14,1976.

2. The Carrier shall now reinstate M. Douglas to its
service with his seniority and all other rights uninpaired, and shall
compensate him for 211 tinme | ost sssresult of this inproper dis-
charge, and shall pay an additional amount as interest equal to siXx
per cent (6%) per annum and shall clear his record of the charges
placed against hi mby t he Carrier.

OPI Nl ONGF BQARD:  The Board has carefully revi ewed the record.

The pivotal question before us is whether or not
Carrier's certified letter of June 3,1976r easonabl y comported with
the bona fides of constncttive delivery.

W are certainly mndful that claimant's physical condition
woul d unarguably warrant a postponement of the June 2, 1976 hearing
L(J:EOH proper application whichin fact did occur when the local BRAC

airman requested a change in date because of claimant's hospital-
.ization.

Carrier accommodated this request by first acknow edgi ng same
over the tel ephone on June 2, 1976and then following it up with a
formalcertifiedletter (supra), After focusing cr|t|callldy on the fact
patterns attendant to these events, we think that the evidence presented
falls short of that quantum ofproof that woul d reasonably show that the
Gaimant's particul ar eircumstances at that moment estopped him from
receiving the aforesai d communication. Third Division case |aw on the
essentials of acceptable "constructive delivery" is on point with our
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assessment. Furthernore, while we are mindful of claimant's asserted
medi cal condition, he offered no official proof from responsible
hospital adm nistrative authorities certifying that his ajilment
necessitated absolute institutional confinement during this time,

Accordingly, since we have found that the June 3,1976
certified letter was consistent with our standards of constructive
delivery, we will review the nerits, ofthe June 9,1976, i nvesti -
gative proceeding. W find no reason to disturb the discipline
assessed.

EINDINGS: The Third Division of the Adjustnent Board, upon the whole

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Bmployes involved in this di Spute
are respectively Carrier and Employes Wi thin the nmeaning of the Railway
Labor Act, as approved June 21, 193k4;

That this Division of the Adjustnent Board has jurisdiction
overthe dispute involved herein; and e e W

The Agreement was not viol ated.

AWARD

C aim denied.

NATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 15th day of March 1978.




