NATIONAL RAILROAD ADJUSTMENT BQARD .
Avar d Number 21960
THI RDDVSI ON Docket Nunber MM 22028

James F. Scearce, Referee

éBr ot her hood of Maintenance of Wy Employes
PARTI ES TO DISPUTE:

EThe Chesapeake and ¢hio Railway Conpany
(Sout hern Regi on)

STATEMENT OF CLAIM: Crllai mof the SystemCommittee Of the Brotherhood
that:

(1) The dism ssal of Trackman Meredith Austin, Jr. was
unwarranted and without just and sufficient cause (SystemFile B/l
2-11-76/M3-1539).

(2) Trackman Meredith Austin, Jr. be reinstated with
seniority and ail other rights uninpaired and he be conpensated for all
wage |oss suffered.

CPI NI ONOFBQOARD: Claimant in this case was dismssed from Carrier's
service on February 23, 1976followi ng a hearing
on the charge of "being absent from duty without perm ssion on Monday,
February 2, and Tuesday, February 3,1976."

The main thrust of petitioner's argument both on the property
and before this Board is that because of certain mtigating circum
stances which are present in this case, the assessment of dism ssal
IS excessive.

Carrier has countered that unauthorized absences are serious
occurrences and, in this case, claimant had a prior record of absence
\/\Athou(tj permission in 1975 for which suspension plus probation had been
i mposed.

W are acutely aware of our function and authority when
revi ew ng discipline cases. However, we are also cognizant of our
responsi bility to guard against an abuse of the |iberal discretion
which Carriers have in the assessment of disci ﬁl ine when we can say
fromthe record that it clearly appears that the action taken in a
particul ar case was unjust, unreasonable or excessiVve.
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In this case the record - both the instant situation and the
one prior assessnent of discipline -~ do not appear to present the
picture Of an employe Who i S habitual |y absent w thout perm ssion.
Therefore, it is our decision that discipline by dismssal was
excessi ve.

Therefore, claimant should be reinstated to service, subject
to his ability to meet Carrier's physical requirements, with seniority
uni npaired but w thout any payment for time lost. daimant nust also
be aware - and he is so cautioned - that repetition of this type of
action will surely lead to permanent renoval from Carrier's enploy.

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the discipline assessed was excessive. &7 12 (1ni v/ iy,
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NATI ONAL RATLRCAD ADJUSTMENT BCGARD
By Order of Third Division

ecutrve decretary

Dated at Chicago, Illinois, this 15th day of March 1978.

AWARD

Caimsustained to the extent indicated ab




