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NATTONAL RATLROAD ADJUSTMENT BOARD
Awar d Nunmber 21980
THIRD DI VI SI ON Docket umber CL-21624

lrwin M Lieberman, Referee
Brot herhood of Railway, Airline and

Steanship Cerks, Freight Handlers,
PARTIES TO DISTUTE: ( Express and Station Employes

( Seaboar d Coast Line Railroad Company

STATEMENT OF CLATM: Ol aimof the SystemCommittee of the Brotherhood
(GL-8097)t hat :

1. Carrier violated rRule 1, and other provisions of the current
Agreenent(s), Juxy 5,6,7, 8, 9, 10, 11, 12, 13and 15,1974, when it
permtted and required Herder H D. Witfield, an enployee not covered by
the Agreenent and hol ding no seniority thereunder, Savannah, Geor(f;ia to
transport train end engine crews; switch engine crews and clerks from one
end of yard to the other end. Messenger switch list or track checks,
waybi | I's, weight scale tickets to crews on the north or south end of yard
as directed by the Yardmaster.

2. (a) Carrier shall be required to conpensate Cerk J. Keith,
Jr., one (1) day's pay, eight (8) hours at one and one-half tines the pro
rata rate of position assigned July 6 and 13, 1974, for the violation
set forth above.

bz Carrier shall be required to conpensate Clerk W L.
Aycock, Jr., one (1) day's pay, eight (8) hours at one and one-half tines
the pro rata rate of position assigned July 7, 8, 10, 11 and 15, 197k, for
the violation set forth above.

(c) Carrier shall be required to conpensate Clerk E. H.
Futeh, one (1) day's pay, eight (8) hours at one and one-helf tines the
pro rate rate of position assigned July 5 and 12, 1974, for the violation
set forth above.

(a) Carrier shall be required to conpensate Cerk R M
Varren, one (1) day's pay, eight (83 hours at one and one-half tines the
pmrata rate of position assigned July 9 and 10, 1974, for the violation
set forth above.

OPINLON OF BOARD:  This dispute involves the transportation of train and
engi ne crews, other employes and various documents from
one ﬁoi nt in the Yards in Savannah, Georgia te another point in the Yard,
at the direction of the Yardmaster. The work in question was done by a
Her der, an employe not covered by the Oerk's Agreenent.
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Petitioner relies principally onthe Scope Rule of the Agreenent
inits arguments. That rule provides

"RULE 1 - Scope

"(a) These rules shall govern the hours of service and
wor ki ng conditions of enPonees engaged i n the work of
the class or craft of office, station and storehouse

enpl oyees as represented by t he Brotherhood Of Railway,
Airline and Steanship Cerks, Freight Handlers, Express
and Station Enployees, subject to the exceptions noted in
Addendum No. 1.

"Enpl oyees who regularly performthe witing and
calculating incident to keeping records and accounts,
witing and transcribing letters, bills, statenments and
simlar work, including stockmen, countermen, OS&D cl erks,
war ehouse and storehouse forenmen, checkers, stenographers,
ticket clerks, ticket office enployees; crew clerks,
crew callers, also those enployed in the operation of
of fi ce mechani cal devices in connection with such duties
and work such as comptometer operators, |.B. M and key
punch operators, and other office and station enpl oyees,
such as office boys, messengers, train announcers, gate-
nen, certain baggage and parcel room enpl oyees and
t el ephone switchboardoper at or s.

"Enpl oyees enployed in and around stations, storehouses,
war ehouses, offices, scrapdocks, and transfers to perform
service such as laborers, porters, janitors, cleaners,
coopers, seal ers, truckers, stowers, freight handl ers,
callers, scalers; certain baggage, mail and parcel room
enpl oyees, red caps, maids; crane operators, autonotive
power truck or tractor operators; |aborers who are used
to close doors, bleed air, transfer and adjust over-
| oads and bad order cars or to clean freight equi pnent on
yards or at agencies; and non-clerical enployees at
phosphate el evators, not including stevedore duties at
Port Tanpa el evator.

"(b) ALl exceptions to the foregoing appear in
Addendum No. 1."
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Petitioner cites nunerous awards dealing with transfers of work
or abolishments of positions in support of its arguments. The essence of
t he argument presented by the Organi zation i s that the incl usion of
"messenger” in the Scope Rule also nust include messenger work and that such
work cannot be performed by other erafts or classes of employes W thout
frustrating the purposes of the Agreenent.

Carrier states that the work performed by the Herder in this
di spute has been performed by that classification for over twenty five years.
Further, Carrier alleges that simlar work on other points on the property
has been performed not only by clerks but by yardmasters, shop enpl oyes,
yard enployes, taxi conpanies and contract bus services. Carrier argues
that the Messenger classification has no exclusive right to performthe
type of work in dispute.

In the first instance, there was no transfer of work or abolish-
nment of positions in this dispute. It is quite clear that Carrier's argunent
has substantial weight in that many cl asses of employes have perforned the
work in question. The Scope Rule i s general. in nature and the burden of
pﬁqvingexclusivity I's upon Petitioner; that burden has not been net in
thi s case.

The Organization's argunent before this Board attacks the
legitimacy of the exclusivity doctrine, emong other points. Ten years
ago this Board discussed the exclusivity doctrine, in Award 16550 (Dorsey),
stating:

"As we have so often said the burden which a Petitioner
bears to satisfy the principles is harsh. However
the many years of ancestry of the principles nust be
honored in the interest of uniformty and stabilization
throughout the industry. Be there any who find the
principles repugnant - and we know there are sone - their
remedy lies in collective bargaining."

The principle cited in Award 16550 is still sound. W nust follow the case
law of this Board in the application of a general Scope Rule relating to
an Organization's claimto exclusive right to certain work.

In the case before us the Petitioner has failed to provide
evi dence that the work of the messenger herein in dispute has been performed
historically, customarily and exclusively by enployes under the agreement.
Consequently, the Caimnust be dismssed for Lack of proof.
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FINDINGS:  The Third Division of the Adjustment Board, upon the whole
record and all the evi dence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Employes W thin the neaning of the Railway
Lebor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That Petitioner has failed to nmeet its burden of proof.

A WA RD

C ai m di sm ssed.

NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

LW (A puloa

EXecui | veSecretary

Dated at Chicago, Illinois, this 31st day of March 1978.




