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NATI ONAL RAI LROAD ADJUSTVENT BOARD
Award Number 21990
THIRD DI VI S| ON Docket Number CL- 21505

Robert M O Brien, Referee

(Brotherhood of Railway, Arline and
( Steamship Cerks, Freight Handlers,
( Express and Stati on Employes

PARTI ES TO DISPUTE: (
( Seaboar d Coast Line Railroad Company

STATEMENT OF CLAIM O ai mof the Systemcommitteeof the Brotherhood,
G.-8020, that:

1. Carrier acted arbitrarily and capriciously and in a
discrimnatory manner, violating Rule 15 and other rules of the Agree-.
ment, when on Novenber 12, 1974, it dism ssed fromservice A 0. Baynard,
Seacoast Transportation Conpany, Tanpa, Florida.

2. As a consequence, Carrier shall:

(a) Clear service record of A. 0. Baynard of the charge
and any reference in connection therewth.

(b) Pronptly restore A. 0. Baynard to duty with seniority,
vacation and other rights uninpaired.

(e¢) Pay A.0. Baynard the anount of wages he woul d have
earned absent the violative act, |ess outside earnings.

(d) Pay A.0. Baynaxd an?; amount he incurred for nedical
or surgical expenses for himself or dependents to the
extent that such payments woul d have been paid by Travelers
Insurance Conpany under G oup Policy No. GA-23000 and, in
the event of death of A 0. Baynard, pay his estate the
amount of life insurance provided for tier said policy.

In addition, reimbursehimfor premium payments he. may have
made in the purchase of substitute health, welfare and |ife
i nsurance.

(e) Pay A 0. Baynard interest at the statutory rate for
the State of Florida for any anounts due under (C) hereof.
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OPI NI ON OF BOARD: Fol lowing a hearing held on Novenber 5, 1974,

C ai mant was di smssed fromthe Company's Service
for his alleged violation of Rule 33 of the Seacoast Operating Manual.
Rul e 33 prwides that employes shall not be absent fromduty W thout
prior permission. |t i S the Employes' contention herein that the
Company acted in au arbitrary, capricious and di Scrimnatory manner
when they dismssed Caimnt from service effective Novenber 12, 1974.
They therefore requestthat he be restored to service with all rights
uni npai red, and be conpensated for all wages |ost as a result of his
unwarranted dism ssal.

The Corrpan?/ avers, inter alja, that they are aot a carrier
within the meaning of Section 1, First, of the Railway Labor Act, as
anended, and that, accordingly, this Board | acks jurisdiction to

adj udi cate the dispute subnmtted by the Employes. This Board i s not
persuaded £rom the record before us that the Seacoast Transportation
Company IS not a carrier within the nmeaning of the Railway Labor Act.

And in any event, it is the National Mediation Board, not this tribunal,
that must make such adeternination. The record reflects that Petitioner
has been certified as the duly designated and authorized representative
for purposes of the Railway Labor Act of the craft or class of "Truck
Qperators & Hel pers" (nmMB Certification R-4123). It seens reasonable to
conclude that Railway Labor Act coverage is precedent to such a certifi-
cation. This sufficiently convinces this Board that the Rational

Medi ation Board has determined that the Conpany is a carrier within the
meaning of Section 1, First.

This Board is unable to find froma thorough reading of the
transcript of the November 5, 1974 hearing that Caimant was deprived
of a fair and inpartial hearing as asserted by the Employes., Wile
the District Supervisor did in fact conduct the investigation and
render the discipline, this was consistent with the requirements of
Rul e 15 (e).

Rule 33 of the Seacoast QCperating Manual states, in clear
and unambiguous | anguage, that employes must not absent thensel ves
from duty without prior permssion. The facts adduced at the Novenber 5,
1974 hearing clearly evince that Cainmant had absented hinself from
duty subseguent to June 3, 1974 without permssion. Wile he clained
that he had sustai ned a nemwork rel ated i njury which prevented him
from returningto service, he failed to submt adequate nedical
evi dence to support this alleged accident as he was requestedto do.
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Al'though the charge preferred agai nst claimant has been
proven Dby substantive evidence of probative value, nonetheless Caimnt's
di scharge, we hold, was clearly excessive. Accordingly, we order
Caimant restored to service with his seniority uninpaired, provided
he reports to workwith the Conpany within 60 days of 'the date of
this Award. However, Claimant Shall not be entitled to any conpensation
or other benefits for the tinme he has bean out of service.

FINDINGS: The Third Division of the Adjustment Board, uponthe whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier end the Employes i nvolved in this dispute
ar e respectively Carrier end Employes Wi thin the neani ng of the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over the di sput e involved herein; and

That the Agreenent was not viol ated.

A WARD

C ai m di sposed of per the Qpinion of the Board.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W
Executive gecr etary

Dated at Chicago, Illinois, this 3lst day of March 1978.




