NATIONAL RATLROAD ADJUSTMENT BCARD
Award Nunber 219gh

THI RD DVBI ON Docket Number Ms-21873
Janes F. Scearce, Referee
( Phillip B. Dalrymple

PARTI ES TO DISPUTE: (
( Norfolk and Western Railway Conpany

STATEMENT OF CLAIM_ 1) Norfol k and Western Railway Conmpany, hereinafter
referred to as "the Carrier," violated the
agreenent in effect in Cctober of 1975, between
the Carrierand the ATpa which agreenent is appli-

cable to M. Dalrymple‘'s case, in that:

(a) The Carrier refused to reinstate Philiip to his job
as second trick "c* District dispatcher, despite the provisions
of Article & (d), (f) and Article 8 (f) of said agreenent, and

éb) The Carrier refused to reinstate Phillip to his forner
job of dispatcher despite the fact that the Chief Train Dispatcher,
an officer of the Carrier, by his actions |ed Phillip to believe that
he woul d be allowed to do so (detrinental reliance).

(2) Werefore, clainmant, Pnillip B. Dalrymple, respectful ly
requests that he be reinstated to his job as dispatcher with back pay

from Cct ober 8, 1975.

OPI NI ON OF BQARD: Ig}r; letter &ed July 25, 1975, the Cainant inforned
ief Train Dispatcher (CID) B. &. Markijohn of his

desire to change his enploynent status. (1)

"If accepted by the Signal and Commmni-
cation Department | wish to transfer
fromthe Transportation Department

fol l owing my tour of duty August 2, 1975."

(1) At the tine of preparing the letter, the Caimnt was second trick
"c* District Dispatcher at the Carrier's Conneaut, Chio, facility.
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Nothing in the record indicated a response from ctp Markijohn to
the Caimant in regards to his expressed desire or intention.

Ef fective August L, 1975, the O ai mant conmenced work in the
position of Assistant Signal Miintainer, in the Signal and Conmunica-
tions Department (on a trial basis, according to the Claimant). This
work apparently aggravated a |ower back condition, which had devel oped
out of an off-duty rear-end autonobile collision involving the C ai mant
several rmonths eariler. For this reason, the Caimant asserts, he
found himself unable to meet the physical requirenents of the Assistant
Signal Maintainer's position. By letter dated Cctober 6, 1975, J. M
Herr, Assistant Division Engineer for Signal and Commmications inforned
the Gaimnt that:

"Your application for transfer to the Signal

& Communi cation Department is hereby declined,
effective k:30 pm Cctober 3, 1975.

If, in the future you need any recomendations,
please feel free to call upon me.*

Thereafter, the Cainmant by letter dated Cctober 8, 1975, advised
cTD Markijohn the follow ng:

"Please see the attached letter fromM. J. M
Herr. As | was not accepted in the Signal
Dept., and ny being accepted was a stipulation
in my request for transfer, | request to return
to my regular assignment as second trick "¢t
District dispatcher as soon as possible.”

By letter of the sane date -- Cctober 8, 1975 -- but, according
to the dainmant, actually witten about Cctober 12, 1975, the O ai mant
further informed CTD Markijohn as fol | ows:
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"Please reply in witing pronptly the reason
that | am being hel d out of service by the
Norfol k and Vestern Railway Conpany.

It is essential that | have this informtion
to secure conpensation from my i nsurance hol di ngs. "

No response for either letter by himwas forthcomng from CID
Mar ki j ohn; however, by letter & ed Cctober 27, 1975, Superint endent
J. P. Watters did reply to the dainant:

"Chief Train Dispatcher B. 1., Markijohn has
forwarded to me your letter dated Cctober 9,
1975 in which you requested return to your
former position as a train dispatcher.

| amnot agreeable to restoring you as a dis-
patcher. After we accepted your request to
transfer to the Signal s and Communi.cations
Department, evidently you failed to qualify in
that department.

It does not appear to me that we shoul d be
required to protect rights you may have had
inthe C.T. Department prior to your transfer
in order for you to be in a position to fal
back on them"”

By use of counsel, the Claimant replied to Superintendent Watters
by letter dated Novenber 12, 1975:

"Pl ease be advised that Philip B. Dalrymple has
retained this office to represent himin regard

to his enployment status in addition to any union
assistantce Whi ch he mi ght receive. Even though
to the best of our information and belief you have
not conplied with the grievance procedure, we are
going to acknow edge your letter of COctober 27,
1975 as refusing to restore Philip to his job as
di spat cher.
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Be advised further that we intend to assist
Philip in proPerIy perfecting his appeal to

the highest officer designated by the managenent
to handl e such cases.”

Al'so by letter of the sane date, counsel for the C aimnt inforned
J. R Neikirk, Vice President - Admnistration of his claim

"Please be advi sed that Philip B. palrymple has
retained this office to represent himin regard
to his enployment status in addition to any union
assi stance which he mght receive. Even though
to the best of our information and belief you have
not conplied with the greivance procedure, we are
going to acknow edge Superintendent Watters letter
of Cctober 27, 1975 as refusing to restore Philip
to his job as dispatcher.

W respectfully request that you rescind Superintendent
VWatters order and reinstate Philip."

Thereafter, this matter was processed, wthout resolution, to this
Boar d.

The O aimant contends that he considered the change fromthe Trans-
portation Department to the Signal and Commmications Departnent when he
was led to believe, in the summer of 1975, that his job was to be ablolished.
He further contends that CTD Markijohn was party to and personally in-
volved in drafting the "conditional change" (July 25, 1975 letter) He
contends that a probationary trial period of sixty days existed in the
Si gnal and Communications Department during which time he was given the
opportunity to determine if he was suitable for the work. The O ai mant
contends further that, as a result of the iower back problem which pre-
vented his performng the duties of the position, and after discussion
with the appropriate Signal and Communications Departnent officials, it
was determned that his "conditional transfer" woul d be denied. Accord-
ingly, the Caimnt notified CTD Markijohn of this circunstance, and
requested reinstatement to the position he had left. The Carrier's actions,
thereafter, denied the Claimant his rights to return to his position,
the Caimnt asserts, and specifically violated several provisions of
the Agreenent:
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(1) Article ¥ (f) - FORFEITURE OF SENIORITY

"Failure to performservice as train dispatcher
during a period of 90 days shall cause forfeiture

of seniority, except when such nonperfornance

is due to lack of work, physical disability or

as otherwise provided in this agreement. A train

di spat cher who voluntarily relinquishes hi S position
and enters other service (except as provided In
Article 4 (g)*x hereof or 1n case of physica
Isability) shall forfeit his seniority as train

| spatcher. ™ (Enphasis added)

o

#y (g) - OFFICI AL PosITIONS IS not applicable to this case.

On this point, the Claimant asserts that he never relinquished
his position, that the tenuous qualification -- "if accepted" -- in his
letter to ¢TD Markijohn (which he clainms Markijohn hel ped draft), and
Assi stant Division Engineer Herr's declination of his application for
transfer are proof that no reassignment was ever consummated. He points
out that L (ff contenpl ates two distant actions: voluntarily relinquishing
his position and entering other service. He asserts that his going to

the Signal Department On a conditional basis -- "if accepted..,” and
that Herr's letter affirms such a conditional nature -- "Your application
...Ls Pereby declined...." are clear indications that neither actron

took place.

(2) Article k% (&) - ROSTERS

“Aseniority roster shaving the names and seniority
standing of all those entitled to hold seniority
as train dispatchers under these rules shall be
i ssued by the management for each seniority district
and revised and reissued in January of each year
Rosters shall be kept on file in the respective
di spat ching offices open to the inspection of all
concerned and shall be subject to correction upon
proof of error or omission only if protest in
witing is made within 30 days fromdate of first
posting upon which such entry appears. Copies of
all rosters and protests shall be furnished to
the office chairman and to the general chairnan.”
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On January 29, 1976 - several nonths after the O ai mant was
taken out of service and after a conference to discuss this matter was
hel d (without a mutually satisfactory conclusion) a seniority roster
bearing the Caimnt's name was posted by CTD Markijohn, without protest.
The Claimant points to the provision of L4 (d) which requires any such
protests within thirty days fromthe date of first posting or such roster
shall be deened correct. No such objection by the Carrier, the C ai mant
asserts ". . ..constitutes Carrier's recognition of his entitlement to
hol d train dispatcher seniority of such date. It is clearly apparent
that no protests were registered to such listing." (Letter of April 8,
1976, by W H Bartle, attorney for the Caimant, to J. R Neikirk,
Vice President - Administration N&W Railway Conpany).

(3) Article 8 (f) - craATMS

"A train dispatcher who considers hinself unjustly
treated shall present his claimin witing direct

or through representative of his choice to the chief
train dispatcher within 30 days from date of occurrence
on which it is based, otherwise claimis barred. The
decision of the chief train dispatcher shall be rendered
within 30 days fromdate claimis received or from
date of conference, if one is had thereon. If the
train dispatcher is not satisfied with the decision
rendered, appeals may be made subject to the order of
progression, time limts, etc., provided in Article

8 (e). |If decision on appeals is not rendered within
30 days, claimwll be considered sustained, but

this shall not be considered as a precedent or waiver
of the contentions of the carrier as to other simlar
claims or grievances."

The Cdaimant contends that, since the Chief Train Dispatcher
did not render a decision to his claimas stated in his Cctober 8,
1975 letter as required in 8 (f) the claimstands as sustained per this
provi sion.
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Finally, the Claimant claims he was led to believe that his
job woul d be abolished through di scussions with CTD Markijohn and
that it was this potential and his concern for his famly that |ed
himto | ook el sewhere for a secure income with the Carrier. He clains
to have asked for a physical exam nation so as to assess his ability
to performthe work of the Signal and Commmmications Departnent, a
request which he said was refused. He contends that his uncertainity
on this and other points were factors in approaching the change on a
tentative basis -- a condition understood and agreed to by ¢TD Marki-
john and the Signal and Commnications Departnent. Wen the C ai mant
prepared his letter to ¢TD Markijohn, concerning his conditional interest
in the Signal and Communications Department, he was depending upon what
he felt was gui dance fromcTn Markijohn, as well as understandings with
Signal and Cemmunications of ficial Herr.

* * * *

The Carrier, on the other hand, contends that the Cai mant ccrmuni-
cations to ¢t Markijohn on Cctober 8, 1975, never constituted a claim
for handling in the "asual manner" on the property, and thus, should be
di smssed on the basis of procedural deficiency alone. The Carrier also
contends that the Claimant’s assunption of the position of Assistant
Signal Maintainer and his participation in that post for two months is
clear evidence that he voluntarily forfeited his seniority as a train
di spat cher as defined under Article & (f). The Carrier disputes the
assertion that, because the Clainant's name apﬁeared on the seniority
roster after the Carrier refused to reinstate himas a dispatcher does
not in and of itself establish seniority rights; rather, it was an over-
sight or error on the Carrier's part quickly corrected. The Carrier
Boints to the lack of a role by the ATRA in this case as confirmation
y that organization that the Carrier was correct in its decision to deny
the Gaimant a return to the dispatcher craft. The Carrier raises an
objection to the introduction by the Cainant of correspondence between
his attorney and the ATDA, as wel|l as various other docunents and affi-
davits as new evidence not introduced on the property, contending that
they should be excised and not considered.
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Cn the matter of the Claimant's nanme hating appeared on the
January 29, 1976, roster of dispatchers, it is well estst.iihedt hat
the nmere presence of an enployee's nane on a seniority roster does not
di spense seniority to the enployee, It was obviously an oversight and
that particular claimis disposed of by this Board without further
di scussion

Insofar as the Carrier's objection to the introduction of new
evidence is concerned, it is clear that the record of this case has
been devel oped and suppl emented in other than the normal manner, not
necessarily exélusively because of the Claimant's actions. A review
of the record supports the Carrier's contention that new evidence and
unsupported assertions were interjected throughout the handling of this
dispute. Such actions were not limted to the Oaimnt, however; the
Carrier was equally unrestricted in enhancing its record by new evidence,
for exanple:

"Based on his personal physician's opinion
relative to his ability to performwork in

t he S&C Department due t 0 an off-duty injury

and the fact his furlough fromservice in that
departnent was i nmnent, he Induced the assistant
division engineer to decline his application

for enmploynent 1n the S&C Department effective
(ctober 3, 1975..."7 (Carrier’'s Ex Perte Sub-
mssion) (Enphasrs added).

Neither of the aforementioned assertions by the Carrier can be
found inearlier correspondence and in the opinion of this Board are
unsupported by the record of handling on the property. Such exanples
of "new evidence" by both parties are interspersed throughout the
record. For this reason, this case will be considered on the basis
of the record as a whole.
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The Caimant 'contends that the Carrier is obliged to effect
his request to return to the dispatcher craft because of the failure
of CTD Markijohn to respond to himas required under Article 8(f),
(hereinbefore cited). This provision (8 (f)) assumes some action
by the Carrier which a Caimnt would consider as "unjust treatment”
Certainly, the fact that the Caimnt found hinself physically unable
to performthe duties of the Assistant Signal Mintainer cannot be
construed as the grounds for a claimof "unjust treatnment." Hs reguest
to Markijohn of Cctober 8, 1975, was precisely that -- a request. By
neans of another letter with the sane date of Cctober 8, 1975, the
G ai mant was obviously seeking information relative to his being held
out of service. By his own statement in that letter it would appear
that the purpose of that letter was to attend to the problem he had
encountered doing his work at an Assistant Signal Maintainer -- his
| ower back. Thus, the Caimant cannot be said to have expressed a claim
as such, in his letter to Markijohn. There was, of course, little
need to do so at that point, since he had no particular reason to
assume unjust treatment. The Carrier, on the other hand, contends that
the Caimant's failure to enunciate a set of particulars establishing
unjust treatment by his Cctober 8 letters to ¢rp Markijohn should negate
any subsequent consideration in this regard. W find neither party
is correct. The Claimant did not submt a claimin the strictest sense
of the word to ¢Tp Markijohn as defined under Article 8 (f), although
his letters clearly expressed what he was requesting -- a return to the
di spatcher craft as soon as possible. It was not until he received
the response to the Qctober 8, 1975, letters by the Qctober 27, 1975,
reply by Superintendent Watters that he had any substantive cause to
believe he had been unjustly treated. The record does not indicate why
Superintendent Watters responded in |ieu of Markijohm, but having done
so, no reason thereafter existed for the Claimant to return to a sub-
ordi nate officex(cTD Markijohn) to assert a claimas defined under
Article 8 (f) -- another procedural error according to the Carrier which
it contends makes this claimnoot. W do not concur with the Carrier's
contention here; thus, the C aimnt, througp hi s attorneg, nmoved his
claimto the appeal process as defined by Article 9 (c) by his attorney's
letters to Watters and Vice President g, R Neikirk -- both datedfovember
18, 1975 (2). Wile the establishment of a claimby the Caimnt cannot

(2) Tne Carrier has pointed out wthout prejudice to its ﬁ03|t|on, t hat
the letter to Nelkirk arguably mght be regarded as the statenment of
claim but if so, noclaimfor back pay was made
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be said to have adhered in precision to the usual manner of doing
so, this Board is satisfied that a "claim was mage. V find no
nerit, however, to the Claimant's assertion that the lack of a re-
sponse specifically by Mrkijohn constitutes the basis for enforce-
negt of a claim since as was previously established, no "clain was
made.

Having deternmned a "clainm was made, we | ook to the docunent
which constitutes the first commmication in the sequence of events
whi ch could have been represented as a claim-- the Novenber 18, 1975,
| etters to Superintendent Watters and Vi ce President Meikirk, Both
letters are recitations of the Caimant's version of events |eading
up to this request to return to the dispatcher post he |eft and. Watters
rejection of this request on Cctober 27, 1975, Both letters end with
the requested action of the Carrier as follows:

"Therefore, please reinstate phillip W thout delay.”

VW | ook now to the effect of the Claimant's actions and their
relationship to Article & (f). A reading of the record as a whole woul d
indicate that the Claimant's decision to seek an opportunity in the
Signal and Cemmunications Departnent was not so nuch predicated upon
his concern for loss of his job as a dispatcher, as a desire to inprove
his advancenent opportunities. The record is less clear as to whether
he had any reason to doubt his physical or other capabilities to nmeet
the requirements of his new position. It is reasonable to conclude
however, that the Caimant was satisfied that he was not foreclosing
the protection of his rights by the change. Such assumption On the
Caimnt's ﬁart, standing alone, would be self serving and understandably
so. But this claimis buttressed by the exchange of correspondence
with two menbers of management -- Markijohn and Herr -- the result of
which-d lead to a reasonable conclusion that the occupational change
was undertaken with the expectation of recourse back, if necessary.

Wile this Board finds limted merit in the Caimnt's rationale
relativeto Article & (f), it cannot ignore the Carrier's acquiescance
or, as a mninum silence on the exchange of correspondence between
the daimnt and ¢TD Markijohn on July 25, 1975, and Assistant Division
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Engi neer Herr on Cctober 6, 1975. It is not enough to say that the
Claimant's submission of a request in this case constituted a conplete
action. For whatever reason, it was predicated upon a condition -- *IF
ACCEPTED.!" Wen this tentative request is considered in the context

of the subsequent denial of such a request for transfer by Herr, with-
out sonme intervening affirmation by the Carrier that the transfer was
aﬁproved -- a factor not present -- it cannot be dism ssed by asserting
that such a transfer request is "self executing" or that the grievant

i nduced Herr to decline his application for enployment. Both Markijohn
and Herr occupied positions of authority and as such are held accountabl e
for representations on behalf of the Carrier. On the basis of this
specific factor, this Board finds that the Claimant is entitled to be
returned to his forner position or a dispatcher position of simlar status
with his seniority intact. No back pay 1s awarded, it being noted that
the initial claimwas devoid of this condition. This order will be put
into effect ten (10) days after it is signed

FI NDI NGS: The. Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Enployes within the neaning of the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

The agreenment was violated to the extent indicated in the

AWARD

Qpi ni on.

Clai msustained in accordance with the Qpinion.

ey 4_@%
Exedttive Secretary

Dated at Chicago, Illinois, this 3lst day of March 1978.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division




Seri al No. 30k

NATIONAL RAILRCAD ADJUSTMENTBQARD
Award Nunmber 21994

THRD DIVISION Docket Nunmber M5-21873

James F. Scearce, Referee

(Phillip B. Dalrymple
PARTI ES TO DI SPUTE: (

(Norfolk and Western Railway Conpany
ON REMAND FROM THE
UNITED STATES DI STRI CT CODRT ~
NORTHERN DISTRICT O OH O_ FASIERN DI VI SION

| NTERPRETATI ON TO AWARD 21994. DOCKET M5-21873

. W are called upon to render an interpretation to Award 21994,
particularly and principally as it relates to the question of back pay.

At the outset, we reiterate that which was stated in the Opinion:
| et there be no doubt that the Majority concluded that the Claimant t 00k
the actions sua sponte that would eventuate in his departure from his enploy.
The record clearly indicates that the decision to abandon his rights as a
train dispatcher was not forced upon him nor was it a result of any
disciplinary measure taken against him As such, the circunstances of his
eventual departure fromthe Carrier ranks were not subject to the provisions
of Article 8, Paragraph (e), even if this contractual right had been tinely
raised, which it was not. [n point of fact, the l\/hg'ority enbraced the
Carrier's position that Article 4(£) - Forfeiture of Seniority was self-
executing and di sSpositive of the matter, particularly as it states that:
"Atrain dispatcher who voluntarily relinquishes his position and enters
ot her service. ..shall forfeit his seniority as train dispatcher." It was
not out of repudiation of the Carrier that this Board ordered the O ai mant
be offered an opportunity to return to the ranks of train dispatcher, but
rather to afford the Claimant a special, extra-contractual opportunity to
return to work even though he had taken the original action voluntarily.
V¥ were also mndful of the effort of one of the Claimnt's fornmer super-
visors to assist himin this regard. It may be argued that this Board
exceeded its authority by directing such a work opportunity, but enlightened
| abor - management relations sometimes calls for exceptions where doing
so does not conpromse one or the other parties' positions in the long run.
It would ill-serve relationships to msconstrue such flexibility as anything
otherwise. If this Board erred in raising the matter of conpensation in
its Qpinion and Award, it nust now stand on such record. Nonethel ess any
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such claim raised under any provision of the Agreenent, would not be with
nerit, primarily due to the fact that the claimof rights to reinstatenent
Was considered W thout nerit and was mot the basis upon which the Caimnt's
return to service was ordered.

In "sum even if the Caimant had intended to raise the matter
of compensation timely, Article 8(e) would not have been consi dered
appropriate because this provision deals with disciplinary actions --
which does not exist here. Article 8(e) was not tinely raised under any
circunstance. This Board's decision to order reinstatenent was arguably
beyond its statutory authority, but such action was neither novel or unique.
To construe such decision as an affirmation of the basic claimis an error
and mlitates for retreat to an unbendi ng, dogmatic approach to labor-
managenent relations. This Board's reference to a denial of any claimfor
conpensation, while possibly gratuitous in nature, was intended to dispel,
any uncertainty asto itS position on this matter.

NATIONAL RAILROAD ADJUSTMENTBOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 15tk day of Jammary 1981,




LABOR MEMBER'S DISSENT
SERIALTgO. 304
INTERPRETATION TO
AWARD 21994
DOCKET MS-21873
The Majority in Serial No. 304 (which was supposed to be an
Interpretation to Award 21994 Docket MS-21873) failed to answer the
guestion asked by the United States District Court, Northern District
of Ohio, Eastern Division, when that Court concluded “that this case
should be remanded to the Board for a clarification of the contractual
basis for its conclusion that plaintiff was required to submit a separate
claim for back pay”, admitted that the Board’'s jurisdiction was probably
exceeded and changed an award or decision of the Board in an
interpretation of an award.

In adjudicating Docket MS-21873 the' Majority, in Award 21994,

denied back pay by stating “No back pay is awarded, it being noted

that the initial claim was devoid of this condition” (Emphasis supplied).

However, in Serial No. 304 the Majority attempts to establish another
separate basis for denying the back pay which had been requested in
the Statement of Claim to the Board.

The record of this dispute on the property (i.e. before being
submitted to the Board) shows that the claim, ab initio, was a request
that the Carrier return Claimant to service as a train dispatcher, or
a request for the Claimant’s reinstatement as a train dispatcher.

While Article 8(e) of the Agreement is captioned REINSTATEMENTS
and this rule should be controlling as the Claimant was “taken out

of service” according to the Board, as shown on page 6 of Award 21994,

(1)




the Carrier also acknowledged, on the property, that back pay was
being requested or claimed. The Carrier in its letter of February 13,

1976 stated in part:

"For the reasons set forth in conference on January 16, 1976, and
in our letters of December 17, 1975, and January 9, 1976, we are not
agreeable to reinstating Mr. Dairymple(sic) to his position as train
dispatcher and your request for reinstatement with back pay is again
denied”.

And the Carrier in its letter of May 5, 1976 stated in part:

“Your request that Mr. Dalrymple be reinstated to his train dispatcher
position with compensation for time lost is, therefore, denied”.

The Carrier did not claim in either of its submissions to the Board
that a claim for back pay was not present in this dispute. The Carrier
claimed that there was no proper claim presented to the Chief Train
Dispatcher in its attempt to avoid a finding that the initial handling
of the claim by the Carrier was in default because the Chief Train
Dispatcher failed to render a decision on the claim within thirty (30)
days from the date the claim was received. The record shows the Chief
Train Dispatcher never rendered a decision on the claim and, instead,
turned it over the next higher offier to whom the decision of the Chief
Train Dispatcher would normally have been appealed. The Majority
in Award 21991 accepted the specious position of the Carrier in part
though the initial claim or request stated in part “l request to return
to my regular assignment as second trick ‘C’ District dispatcher as
soon as possible”.

Despite the language in Award 21994 stating "Neo back wpay is
awarded, it being noted that the initial claim was devoid of this

!

condition”, the initial letter was a request that the Claimant be returned

(2)




to service as a train dispatcher and a claim for back pay was presented
and progressed on the property.

In Serial No. 304 the author stated "1t may be argued that this
Board exceeded it authority by directing such a work ‘opportunity, but
enlightened labor-management relations sometimes calls for exceptions
where doing so does not compromise one or the other parties’ positions
in the long run” and “This Board’'s decision to order reinstatement was
arguably beyond its statutory authority, but such action was neither
novel or unique”. The Railway Labor Act limits the jursidiction of
the National Railroad Adjustment Board to disputes “growing out of
grievances or out of the interpretation or application of agreements
governing rates of pay, rules, or working conditions”. If a decision
Is not based on the interpretation or application of the Agreement, the
Board has, indeed, exceeded its jurisdiction.

There have been numerous interpretations or serials issued which
say that a new award should not and cannot be made by the Board
in an interpretation of an award. For example: in Serial No. 301,
which is Interpretation No. 1 to Award 9193, the Board stated in part:

“Initially, we are constrained to remind the parties that the purpose
of an Interpretation is to clarify an Award. It. is not a means to
provide an avenue to reargue the original claim. Also, this Board
has no authority to alter, change or modify the extent of an Award
under ‘the cloak of an interpretation. Rather, the Board is limited
to interpreting an Award in the light of the circumstances which existed
when the Award was rendered”.

In Serial No. 304 the, “neutral referee” failed to answer the
guestion raised by the Court on remand, admitted that the Board's

jurisdiction was probably exceeded and changed the basis for denial

of back pay as set forth in Award 21994.

23




The Majority subscribed to the errors made by the author of Serial
No. 304. However. | cannot endorse such errors and, therefore, I must

dissent.,

J. P. Erickson

Labor Member




CARRIER MEMBERS' RESPONSE TO

LABOR MEMBER'S DISSENT T0Q SERIAL
KC. 304 - INTERPRETATION TO

AWARD 21594, DOCXET NO. MS-21873

"He draweth out the thread of his verbosity finer than
the staple of his argument." (Shakespeare, Love's

Labour's Lost: Act V Scene 1, Line 18).

Q%f;z Lo

P, E. LACOSSE

R O'CONNELL

1977

P, V. VARGA




