NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Awar d Nunber 22C01

TH RD DI VI SI ON Docket Nunber MJ 21980
Dana E, Ei schen, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Detroit, Toledo and Irenton Railroad Conmpany

STATEMENT OF CLAAIM  Cd aimof the System Committee of the Brotherhood
that:

(1) The di smssal of Trackman M J. Dunn and the suspension
of Trackmen R L. Leapley and W W Sternbergh follow ng investigation
hel d on Novenber 12, 1975 on charges of violation of Agreement Rules
17(a), 18 and 18-1/2 were without just and sufficient cause and on the
basis of unproven charges.

(2) Trackmen M. J. Dunn, R L. Leapley and W W Sternbergh
shall each be allowed the benefits prescribed in Agreenent Rule 34(e).

CPI NI ON OF BQOARD: This case involves three (3) separate assessments
of discipline to three (3) Trackmen fol | ow ng
three (3) separate hearings.

Trackman M J. Dunmn was dism ssed fromCarrier's service
followng a hearing relative to his unauthorized absence from his
assignment on thirty-seven (37) occasi ons between January and Cctober,
1975.

Trackman Ray Leapl ey was assessed a ten (10) day suspension
from service followng a hearing relative to his unauthorized absence
from his assignnent on twenty-seven (27) occasions between March and
Cct ober, 1975.

Trackman WI|iam Stenbergh was assessed a ten (10) day
suspensi on from service following 'a hearing relative to his unauthorized
absence from his assignnent on seven (7) dates during Septenber and
Cct ober, 1975.

Petitioner has advanced the procedural contention that all
three of these instances of discipline have been prejudiced by the
fact that the same hearing officer made the charges, conducted the
hearings and assessed the discipline.
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W have examined both the record of this case and the applicable

Rul es Agreenent involved and can find no prohibition against the sane

Carrier Oficer acting in such a multiple capacity. Wile such a
procedure can, in sone circunstances, lead to a prejudicial action, we
are not persuaded in the particular facts and circunmstances of this
case that any of the claimant's due process rights were viol ated.

That objection, therefore, is rejected.

The hearing records contain substantial probative testinony
to show that the three clainmants were less than sincere in their
attendance at their assigned positions notwthstanding the fact that
they had been previously warned relative to such conduct. Discipline
was clearly justified.

The assessnent of a ten (10) day suspension to O ainants
Leapl ey and Sternbergh was not arbitrary or excessive. Their clains
are denied.

The assessment of dismissal in the case of Cainant Dunn
causes us some concern. Wile repeated absences from duty can, and
often do, result in permanent dismssal, we are persuaded, in this case,
that one nore chance is warranted. This is done with the clear warning
to M. Dunn that a repetition of this type of behavior is totally
unacceptable and need not be tolerated by the Carrier. This is his
| ast chance to show that he does, in fact, desire to continue as a
railroad employe.

Therefore, Cainmant Dunn should be returned to service,
subj ect to successfully passing the necessary physical exani nations
required in such circumstances, with seniority uninpaired, but wthout
any payment for the tinme he has been out of service.

FI XDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved ia this dispute
are respectively Carrier and Employes Within the meaning of the Railway

Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

C
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That the Agreenent was not violated with respect tod ainants
Leapl ey and Stenber gh.

That the discipline inmposed upon Cainmant Dunn was excessive
in the circunstances.

A WA RD

Gaims of R L. Leapley and W, W Stermbergh are denied.

Cains of M, J. Dunn sustained to the extent indicated in the
Opi nion and Fi ndi ngs.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST::

Dated at Chicago, Illinois, this 14th day of April 1978,



