NATIQNAL RATLROAD ADJUSTMENT BCARD
Awar d Nunber 22021
THIRD DIVISION Docket Number CL-21934

Joseph A Sickles, Referee

£Brot herhood of Railway, Airline and
Steanmship Cerks, Freight Handlers,
( Express and Station Employes
PARTI ES TO DISPUTE: (
EChi cago, MIlwaukee, St. Paul and Pacific
Railroad Company

STATEMENT OF CLAIM  Caimof the System Conmttee oft he Brotherhood,
GL-8306, that:

_ 1. Carrier acted arbitrarily, capriciously, in abuse of its
discretion, and in violation of the Clerks' Rules Agreement at M I waukee,
Wsconsin when it failed to afford a fair and impartial i nvestigation
and di sm ssed George Lahmann and Dani el Dawe fromservice Novenber 5,
1975 wi thout proving charges against them

2. Carrier shall now be required to restore Messrs. Lahmann
and Dawe to the positions they held at the time of dismssal, with all
rights and privileges uninpaired, and pay themfeor all time | 0St
commenci ng Novenber 6, 1975 and until they are restored to service.

OPI NI ON oF BOARD: On Novenber 6, 1975, the O ai mants ( Storehel pers)
were notified of charges as follows:

1. Danagi ng conpany property on Novenber 5, 1975
on orabout 1:30 p.m when you forced entry into
bui | di ng sD-38.

2. |llegally entering a company buil ding on
November 5, 1975 approximately 1:30 p.m for the
purpose of stealing conpany material.

3. Absenting yourself from your assigned place
of duty on Novenber 5, at approximstely 1:30 p.m

4. Stealing conpany property consisting of four (4)
marker |anps on Novenber 5 at approxinmately 1:30 p.m"

Subsequent to investigation, both Caimnts were disnissed
from service for vi ol ati on of charges?2, 3 and 4. In Jamuary O 1976,
they Were reinstated on a |eniency basis.
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The employes deny any complicity and state that they
observed that the outside door to the building was open (as they passed
the building during a break) and they looked in as a matter of
curiosity. ©Ome entered the building, and the two were apprehended by
Supervi sors who accused them of attemmting to steal narker lamps,

Al though the Employes deny it, there is evidence that they
admtted their involvenment to Carrier's Oficers.

Regardl ess of the extent of the charges, we are of the view
that the Carrier presented substantive evidence to establish guilt.

There is no basis of record to suggest that the Ewployes had
any reason for being in the area. \e would presune that the nore
appropriate a&od of dealing with a door "ajar" would be to notify
someone in authority, rather than performng their own investigation.
Finally, we note that the Employes attenpted to avoi d detection when
they were observed.

_ ‘The restoration to service makes it unnecessary for usto
consider if dismssals were appropriate under the eircumstances.

FINDINGS: The Third Di vi sion of the Adjustnent Board, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this dispute
are respectively Carrier and Employes within t he meani ng of the Railway
Labor Act, as approved June 21, 193%;

That this Division of the Adjustment Board hss jurisdiction
over the dispute involved herein; and

That the Agreement was not viol at ed.
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A WA RD
Claimdeni ed.
NATTQNAT RATL.ROAD ADJUSTVENT BOARD
By Order of Third Division
ATTEST: o

Executive Secretary

Dated at Chicago, Illinois, this 14th day of April 1978.




