NATTONAL MILRCAD ADJUSTMENT BOAFRD
Awar d Number 22035
THIRD DIVISION Docket Nunber CL-21793

Her bert L.Marx, Jr., Referee

éBr ot her hood of Reilway, Airline and
Steanship Cerks, Freight Handlers,
( Express and Stati on Employes
PARTIES T O  DISRUTE: (
EConsoI | dat ed RailCorporation
( For ner Lehigh Velley RailrcadConpany)

STATEMENT OF CIAIM: C ai mof the SystemCommittee of the Brotherhood
(GL-8172)t hat :

(a) Carrier violated the Rales Agreenent, effective May 1, 1955,
particularly Rile 60 thereof, when it refused to conpensate Cerk Walter
L. Boyle for the date of Saturday, Decenber 21, 197%, when he was absent
due to personal illness.

(b) Carrier now be required to allow Clerk Walter L. Boyle one
mninum date at the applicable pro-rata rate of his assigned position for
the date of Decenber 21, 1974.

OPINION OF BOARD: Caimant did not report for work on December 21, 1974,
and subsequently filed elaim for one day*s pay for his

absence, which he stated was due to illness, under the terms of Rule 60

whi ch provides as follows:

"Sick Leave

G oup 1 employes Who have been in the service one year or nore
W |1 be allowed sick leave (includes absence due to injury in
cases of non-liability onthe part of t he Conpany) with pay as
follows :

"(a) One year and | ess than three years service =
maximum Of five (5) working days in any cal endar
year.

(b) Employes With three years and | ess than five
years service ~ maxi numof seven and one-half
(7 1/2) working days in any cal endar year.
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"(c) Employes Wi th five years and nore service - maximum
of twelve and one-half (12 1/2) working days in any
cal endar year.

(d) Employes absent on account of death in family =~ maxi-
mm Of three working days; same to be included in sick
allowance granted for | ength of service. .

NOTE:  Maxi num allowance referred to in the
shove paragraph applies to i nmedi ate family

only.

(e) The enploying officer nust be satisfied that the

si ckness was bonafide. Satisfactory evidence as to
sickness in the fom of a certificate froma reputable
physi ci anmaybe requiredin case of absence exceeding-

4 days.

(f) Requests for allowances under the provisions of
this role shall be presented by the employes to the
Management Wi th copy to the Representative.”

The Praimmaster, Cai mant's supervisor, denied the sick
| eave pay in a letter dated Decenber 24, 1976, stating:

"Referring t0 your request for one (1) day sick
allowance Decenber 21st, due to intestinal virus.

Your elaim for one (1) day sick allowance, Decenber
21st, i s denied, due to the fact that you have set a pre-
cedent claimng sick allowance the day or days after your

regul ar relief days."

The record shows that the Claimant was on his relief days on
the two days preceding Decenber 21, 1974. The record al so shows that
on two previous instances in 1974, the Claimant had requested end re-
ceived sick | eave pay on a day or days irmediately followi ng his relief

days.




Avar d Number 22035 Page 3
Docket Number CL-21793

JRule 60 provides that "satisfactory evidence" Prom
a physician "may be required" by the Carrier in cases of absence
exceeding four days. The rule does not, however, sinply grant
employes the right to elaim and receive sick | eave for absence of
four days or less on the nere statenment of illness. The mile in-
T cludes the limtation that, "the enploying officer nust be satis- !
fied that the sickness was bonafide." This appears to mean that
the Carrier may either request some type of verification of shert-
term il ness absence (which sight include any type of substanti-
ation of evidence of illness, perhaps sinply through an interview
with the employe); and it coul d al so i ncl ude i ndependent investi-
_gation by the Carrier,’But these considerations are not pertinent
here. 'In this instance, the Carrier's supervisor sinply denied
the claimfor sick |eave based on what he considered a "precedent."
This seme argument was fol | owed i n subsequent denials of the cleim =~
through the appeal procedure. There is mMrecord that the Carrier
ever requested verification of the reason of absencein any way.
The "precedent" apparently was enough for the Carrier

It is not enough for the Board. Two previous occur-
rences of illness of one or two days' duration over the course of
a year, both of which were imediately follow ng relief days, could
wel | be coincidence. Gven a five-day work week with two relief
days, there is a 40 per cent mathematical possibility that any sick ¥
day will occur contiguous with a relief day. The Carrier's suspicion
may have been amused by this &0 per cent possibility occurring three
times consecutively. But this at mest coul d 1eed to investigation --
not a presunption that a "precedent” was set.

Cearly, Rule 60 does not permit whinsical clains for sick
| eave at any tine. Equally clearly, the Rale provides that claimfor
sick leave of four days or less may not be denied on the "hunch" of ’
the Carrier that something i S amiss. In this instance, the reason
(the omly mason) given for denial of sick |eave pay was insubstanti al

Award No. 20406 (Blackwell) i s not hel pful here. In that
case, the Agreenent |anguage as to a physician's statement carries o
with it no limtation of illness of nore than four days. Further,
the O aiment in that case had used her maximum Sick | eave al | owance
in each of the previous seven years.
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Award No. 20758 (Eischen), also relied upon by the
Carrier inits argument, deals wWith an agreement with quite dif-
ferent requirements in its sick |eave provisions and also wth
quite different circunstances as to the employe's absence.

FI NDINGS The Third Division of the Adjustnent Board, upon the
whol e record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway
Labor Act, as approved June 23, 1934,

That this pivision.of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That t he Agreenment was vi ol at ed.
A WA RD

d ai m sust ai ned.

NATIONAL RATILRCAD ADJUSTIMENT BCARD
By Order of Third Diwsed
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ATTEST: KZWW&/ ! BAY 5o
Executive Secretary KX o
g f;;f"

Dated at Chicago, Illinois, this 28th  day of April 1978.




