NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 2204é

THRD DI'VI SI ON Docket Number CL-21342

Dana E. Ei schen, Referee

(Brotherhood of Railway, Airline and

( Steamship Cerks, Freight Handlers,

( Express and Station Employes
PARTIES TO DI SPUTE: (

(The Baltimore and Ghio Railroad Conpany

STATEMENT OF CLAAM O aimof the System Commttee of the Brotherhood
(GL-7909) that:

(1) Carrier violated the Agreenent between the parties, when
on the dates of Decenmber 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 1973; January 1,
2, 3, 4, 5, 6, 7, 8 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26 and 27, 1974, at various and nultiple tines, it
caused, required and permtted enpl oyees not covered thereby to receive,
repeat and deliver train orders and Cearance Form A's at Middletown
Junction, Chio, and

(2) Carrier shall, as a result, conpensate each enpl oyee
named, one three (3) hour pro rata paynment for each date listed as
fol | ows:

(a) R. E, Brock - Decenber 7, 10, 10, 11, 11, 12, 12, 13,
14, 14, 17, 17, 18, 18, 19, 19, 20, 20, 21, 21, 24, 24,
25, 26, 26, 27, 28, 31, 1973; January 1, 1, 2, 2, 2, 3,
3, 4, 4, 4, 7, 7, 7, 8, 8, 8, 9, 9, 9, 10, 10, 10, 11
11, 14, 14, 15, 15, 15, 16, 16, 17, 17, 17, 18, 18, 18,
21, 21, 21, 22, 22, 23, 23, 23, 24, 24, 24, 25, 25 and
25, 1974.

(b) J. A McDaniels =~ Decenber 7, 7, 8, 9, 9, 12, 13, 13,
14, 14, 15, 16, 16, 19, 19, 20, 20, 21, 21, 22, 22,
23, 23, 26, 26, 27, 27, 28, 28, 29, 29, 30, 30, 1973;
January 2, 2, 3, 3, 3, 5 5 5 6, 6, 6, 9, 9, 9, 10,
10, 11, 11, 11, 12, 12, 12, 13, 13, 13, 16, 16, 16,
17, 17, 17, 18, 18, 19, 19, 19, 20, 20, 20, 23, 23,
24, 24, 25, 25, 25, 26 and 26, 1974.
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(¢) D. C Waller - Decenber 7, 8, 8, 9, 9, 10, 11, 11, 11,
12, 15, 15, 16, 17, 18, 19, 22, 22, 22, 23, 24, 24,
25, 25, 26, 28, 29, 29, 30, 31, 31, 1973; January 1,
5, 5 6,6,6,7 7 7 8 8 8 9,9 9 12, 12, 12
12, 13, 13, 14, 14, 14, 15, 15, 15, 15, 15, 18, 18,
19, 19, 19, 20, 21, 21, 22, 22, 22, 22, 22, 23, 26
and 27, 1974.

(d) L. E Prewitt « Decenber 8, 8, 9, 10, 10, 11, 12, 13,
15, 15, 16, 16, 17, 17, 18, 18, 19, 20, 24, 26, 27,
29, 30, 31, 1973; January 3, 3, 3, 5 5 5, 6, 6, 7,
7, 8, 8 8,8 9 9 10, 12, 12, 12, 13, 14, 14, 15,
16, 17, 19, 19, 20, 20, 21, 21, 22, 23, 24, 26 and
26, 1974,

(e) D. Fugate = Decenber 21, 23, 23, 27 and 28, 1973.
(f) N Woolum =~ Decenber 13 and 14, 1973.

(g) John Sullivan = Decenber 22, 1973.

OPI NI ON_OF BOARD: This claim arose in Decenber 1973 when Carrier
initiated a new nethod for transmtting train
orders to crews of "Hot Metal" trains operating out of the Arnto
Steel Company plant at Hamlton, Chio to another plant of that
Conpany at Mddletown, Chio. In nmaking this novenent the Arncto crews
operate over approximately nine mles of trackage on Carrier's
M ddl et own Subdivision off the main [ine between Ham|lton and Dayton,
Chio under a trackage-right agreenment of several years'duration.
Middletown Junction is the junction point of the M ddletown Sub-
division and the Arnto Steel conductors receive their train orders
there. No "qualified enployee" covered by the controlling Agreenent
I's enpl oyed at Middletown Junction. The nearest point where such
employes are working i s VR Tower (New Riwver Junction), a telegraph
of fice continuous seven days a week. Claimants are operators
enpl oyed at WR Tower.

Effective June 4, 1973 the consolidated O erk-Tel egrapher
Agreenent supplanted prior separate contracts on the property. Under
Article VIII of the National Mediation Agreement of February 25, 1971
many of the rules in the consolidated Agreenent were "preferable”
roles selected fromone or the other of the antecedent contracts.
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A rule which was new to the property, however, was borrowed from
the Chicago and North Western/ Tel egrapher's Agreenment and becamne
Rule 65 of the new Agreement, replacing old Rule 35 To the extent
pertinent in this case, Rule 65 reads as foll ows:

"RULE 65
TRAIN ORDERS=-CLEARANCE FORMS- BLOCKI NG TRAINS,

Copyi ng txain orders, clearance forms or bl ocking
trains at stations where an enployee qualified to
do so under this agreenent is enployed will be
confined to such enpl oyee (provided he is available
and can be pronptly located). Wen such an enpl oyee
is not used in conformty with this rule he shall
be promptly notified by Chief Dispatcher and paid
three hours at pro rata rate. This rule does not
apply to Train Dispatchers performng such duties
at/or in the vicinity of the dispatcher's office

| ocation in the normal course of their regular
duties.

Except in energencies, when enpl oyees not covered
by this agreenent are required to copy train orders,
clearance forns or block trains at a |ocation where
no qualified enployee covered by this Agreement is
enpl oyed, the proper qualified enployee at the
closest location where a qualified enployee covered
by this agreenent is enployed shall be pronptly
notified by Chief Dispatcher and paid three hours

at pro rata rate.

Energencies as referred to in this rule are:

(1) Storns, fogs, washouts, high water;

(2) Wecks, slides, snow bl ockages;

(3) Accidents;

(4) Failure of fixed signals or train control

(5) Hot boxes, engine and equipnent failure,
and break-in-two's;

all of which were not foreseen prior to train
passing or |eaving |ast open Communicating
station and which would result in serious delay
to trains;
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"(6) Danger to life or property requiring
I mredi ate attention

Where an enpl oyee under this Agreenent is instructed
by train dispatcher or other authority to clear train
or trains before going of f duty, leaving cl earance
form or orders in some specified place for those to
whom addr essed, such enpl oyee shall be paid three
hours at pro rata rate.

Delivering train orders will be confined to enpl oyees
under this Agreement and train di spatchers.”

Subsequent (and apparently prior) to adoption of Rule 65
and through Decenber 6, 1973 the procedure by which Arncto crews
received their train orders from Carrier operators was as follows:

1) Axmco Conductors at M ddl etom Junction tel ephoned the Qperator
at North Excello, Chio (8.9 mles north), reported crew sign-up and
engi ne information, and requested train orders and clearances to
operate wer the Middietown Subdivision; 2) the (perator at North
Excello secured train orders and clearance forns fromthe D spatcher
at Dayton, Chio; 3) the Operator at North Excello relayed the train
order and clearance forns wer the telephone to the Arnto Conductor;
4) the Arnmco Conductor copied manually the train orders and clearance
forms and then repeated sane for verification to the Qperator;

5) the Arnto Conductor distributed the copied orders to the Engineer
and the novenent was executed. Fromthe tine Rule 65 becane
effective until Decenber 7, 1973 the operators at WR Tower were paid
three (3) hours at the pro rata rate on clains filed account of the
foregoing procedure.

Ef fective December 7, 1973 the procedure was changed by
Carrier with the installation at New River Junction (WR Tower) and
at Mddl etown Junction (the Arnto Plant) of machines known as DEX
Communicators. The DEX machines use nornal telephone lines to
transmt and/or receive electrostatic inmages of docunents. A base
machi ne capabl e of sending or receiving was set up at New R ver
Junction and one which only received was installed at the Arnto
plant office. Thereafter a new procedure was established pursuant
to instructions issued by the Chief Dispatcher. On and after
Decenber 7, 1973 the procedure has been as follows: 1) the Arnto
Conductor at M ddl etown Junction tel ephones the Qperator at New
River Junction, reports crew sign-up information and requests train
orders and clearance to operate wer the Middletown Subdi vision
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2) the Operator at New R ver Junction secures train orders fromthe

Di spatcher at Dayton, Chio; 3) the Operator at New River Junction
places the train orders he has just copied fromthe D spatcher into
the DEX Machine, activates the machine and two copies of the train
order are transmtted over the tel ephone wires to the DEX machine

at Mddletown Junction; 4) the Arnto Conductor renoves the facsimle
copies of the train orders fromthe DEX machine, reads and repeats the
train orders for werification to the Operator at New River Junction;

5) upon verification of the train orders the Cperator secures clearance
Card Forms A from the Dispatcher and transmits same via the DEX to

the Arnto Conductor who removes the copies fromhis DEX receiver and
repeats the clearance forns for verification to the Qperator;

6) the Armeo Conductor shares the orders and clearance forns with

the Engineer and the movement i S executed.

Since the inception of the new procedure Carrier has declined
to pay the Qperator at New River Junction the three (3) hours pro rata
payment formerly made pursuant te.Rule 65 under the old procedure.

The instant clainms were filed subsequently alleging violations of
Rules 1, 65 and 67 of the June 4, 1973 Agreenent. In later handling
the General Chairman cited, in addition to those rules, Rule 18. The
clains were denied at all levels of handling and come to us, for fina

di sposti on.

Careful study of the record persuades us that Rule 65 is
at the crux of this dispute and it alone constitutes even a colorable
basis for the claims of three (3) hours at pro rata rate. Rule 1 is
a general Scope Rule and standing al one provides no contractual base
for the claims. Rule 18 goes to use of new nachines or mechani cal
devices to performwork comng within the Scope of the Agreenent and
requires operation of sanme by employes covered by the Agreement.
The Orgainzation has not proven that anybody other than the Operator
at New River Junction operates the DEX machines and accordingly no
support for the claims may be found in Rule 18. Nor can Rule 67 be
relied upon since in express terns it is nonapplicable to the instant
dispute by its last sentence: "None of the foregoing applies to the
handling of train orders or Forms A or any Communication With a train
di spatcher." Accordingly, the clains nmust rise or fall solely with
reference to Rule 65.

M ddl etown Junction, the locus of the alleged violation, is
a station at which no employe qualified under the Agreement is enployed.
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Therefore, Paragraph 2 of Rule 65 governs this case. Since there

IS no suggestion of “emergency” in the record the sole question
presented with respect to Paragraph 2 is whether under the DEE
procedure the Arnco Conductor copied train orders or clearance forns.
Also relied upon by the Organization is Paragraph 4 of Rule 65 which
reads as follows: "Delivering train orders will be confined to

enpl oyees under this Agreement and train dispatchers.” Thus the

ot her question presented in this case is whether under the DEE
procedure the Arnco Conductor delivered train orders.

Turning to the "delivery" aspect of the case we have
reviewed the substantial body of antecedent awards presented by each
of the parties as precedent. For the nost part the parties argue
by analogy fromthe authorities cited. Thus the Organization, relying
upon a substantial nunber of Awards, contends that the DEE systemis
a nodern-age equivalent of leaving a train order in a box to pick up
after the operator is off duty. The problemwith this argument by
indirection is that Paragraph 4 of Rule 65 is not the "standard train
order rule." Its language is more precise in that it speaks to
"delivering" rather than "handling" and, Paragraph 3 of Rule 65 speaks
directly to the point raised by the Organization so there is no
justification to expand Paragraph 4 by inference in that respect.

For its part the Carrier likens the "delivering" via the DEE machine
to "delivery" in the pneumatic tube cases, all of which have denied
the clains insofar as our record shows. See P.L. Bd. No. 193, Award
No. 29; S.B.A No. 305, Award No. 30; Award No. 13244. Aside from
these anal ogies there is one antecedent Award which deals directly
with the technol ogy which we face herein. I'n hol ding that

t el ecopi er transmission of clearance forms and train orders by an
Qperator to a Conductor was not violative of employes® Agreenent
rights, Public Law Board No. 352 construed a "standard" train order
rule which, if anything, lent nmore support to the Organization's
position than would Paragraph 4 of Rule 65. Im its Award No. 61,
P.L. Bd. No. 352 stated in pertinent part as follows:

"Under the new procedure, the ordersand forns are not
delivered nanually to the crews but are transmtted

wer the 2 1/3 nile intervening distance by the operator
by means of a telecopier which was placed in the Tower
begi nning February 18, 1970. The operator in the Tower
places his telephone in the cradle prwided on the
telecopier and inserts the clearance forns and train
orders into its transmtter. Exact copies of these
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"docunments are then reproduced on the Receiver |ocated
in the CGentilly Yard office. The conductor acknow edges
recei pt and the operator notes that the documents have

been delivered.

Wiile there is no question but that the new process is
econom cally and operationally desirable from Carrier's
standpoint, the critical issue is whether or not it is
conpatible with Carrier's contractual conmtnents and
trespasses on Tel egraphers' rights.

In considering the question, several factors are per-
suasive. First, neither the Agreenent nor any conpelling
evi dence of established past practice on this property
indicates that orders and clearances nmust in all cases
be delivered manually by operators to crews. Second

the transm ssion involved flows directly from operator
to conductor and no other craft or class intervenes.
Third, no operator positions have been decreased because
of the change in contrwersy, nor have any other crafts
positions been increased as a result of that change.
Fourth, the new procedure is practical and sensible
from econonmi ¢ and operational standpoints.

Since all of the above factors are present here, no
persuasive ground is perceived for sustaining the claim
and requiring Carrier to transport crews 2 1/3 mles
fromGentilly to the Tower to receive orders when the
new procedure nakes that course unnecessary and flagrantly
uneconomcal in terms of tine and money. A different
concl usi on woul d be reached, however, if a dispatcher

or clerk or any non-tel egrapher transmitted or delivered
the orders to conductors or in any way interfered with
the direct flow of such communications fromthe operator
to conductors.

The operator is still effectively handling train orders
and delivering themto the crews, and conductors are not
pl aying any appreciably greater role in the process than
they fornerly did

W are not unnmindful that, in considering the standard
train order rule, the type now before us, many awards
have held that "handling" contenplates "personal delivery."
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“See, e.g., Third Division Awards 709, 2926 and 16616
Neverthel ess, after carefully analyzing the situation
we are comvinced that the conclusion we have reached
is the correct one under the specific circunstances
of this case. The new procedure does not undernine
the parties' Agreement nor deprive tel egraphers of
work opportunities they previously possessed.

The claimw |l be denied. See Public Law Board No. 193

Award 29 and Third Division Award 13244 which uphel d

new procedures (delivery by pneumatic tube) where the

fl ow between the operator and addressee was not interrupted."”

Bel yi ng upon Public Law Board No. 352, Award No. 61, and
rejecting the Organization's analogy to the "waybill box cases" we
find no violation of Paragraph 4, of Rule 65 by the New Riwver Junction
operator using the telecopier to send train orders and clearance forns
and the Conductor sinply picking same up fromthe DEX receiver. Nor
do we find persuasive the suggestion that the Conductor violates the
proscription on delivery when he gives to his Engineer a copy of the
orders. See S.B.A No. 506, Award No. 12.

The only question remaining is whether the Arnco Conduct or
under the DEX system "copies" train orders or clearance forns in
contravention of Rule 65, Paragraph 2. Both before and after the
introduction of the DEX equipment the Conductor repeated and verified
the orders and forns with the Operator but this is not "copying."
Wien used as a verb the word "copy" means to make an initation of an
original (piece of witing); to reproduce; to transcribe. Before the
DEX machi nes the Conductor manually reproduced or transcribed the
orders read to himby the Operator over the phone, i.e., he "copied"
the orders. Under the DFX systemthe DEX transmtter operated by the
New River Junction Qperator "speaks" to the DEX receiver wer the
phone lines and the receiving machine copies the orders producing a
facsimle which the Conductor nerely picks up. By no stretch of the
| anguage or the imagination can we say that the Conductor is stil
copying the orders. That function which he fornerly performed and
which constituted the basis for the Rule 65 three-hour payments has
been removed from himand is now perforned by the DEX machine. So
far as we can see, therefore,no "enpl oyee not covered by the Agreenent”
is copying train orders or clearance forns and consequently there is
no violation of Rule 65, Paragraph 2. The clains nust be deni ed.




Award Nunber 22046 Page 9
Docket Number CL-21342

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enployes within the neaning of the Railway
Labor Act, as apprwed June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
wer the dispute involved herein; and

That the Agreenent was not viol at ed.

A WA RD

O ai m deni ed.

NATIONAL RATILROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: _ZW 0ML

Executive Secretary

Dated at Chicago, Illinois, this 12th day of May1978.




