
NATIONAL RAILROAD ADJUSTMENT ROAiiD
Award Number 22~68

TXRDDMSION Docket Xmber SG-21413

Rcbert J. Ables, Referee

(Brotherhood of Railroad Signtien
PARTIES TODISPUTE: (

[Robert W. Elanchette, Richard C. Bond
and John 9. Mc4rthur, Trustees of the

( Property of Penn Central Transportation Company,
( Debtor

SZ4m:.EXT OP CLAN: Claim of the General Cozmittee of the Brotherhood
of Pailroad Si@&en on the fomer Xew York

Central Railroad Cowny - Lines East:

Case B.R.S. E-8

Cn behalf of Leading Sigml I%intainer E. Keapel, Section 9
Spuyten Duyvil, X. Y., for eight hours straight tine pay for each day,
April 8, 9, 10, 11 and 12, 1974, account tiintainer P. McConish being
on vacation and his position as first trick mintainer not covered,
ttis causing Xr. Kezzel to be responsible for and perfom the work and
duties of both hi_rrself and the vacationing zainta;-cer, this in
violation of Section 6 of the Vacation Agreement and Section 10 thereof
as it pertains to Section 6.

OPINICN OF BOARD: This is a claim for pag under the National
Vacation Agreement by a leadicg mintainer

because the carrier blanked a minta~iner Job while the incxabent was
on vacation for five days, resulting in additional work and burden
for the claimt.

In the week starting .4pril 8, 1974, on the first trick, the
signal work crew consisted of a leading signal maintainer, a signal
maintainer and a signal helper.

In the absence of the mintainer and because the helper
was not qualified to perforn signal maintenance work, the only
a!nploye left to do signal maintenance work was the leading sieal
mintainer, clairnznt in this dispute.

.
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Claisn

The clati is for eight hours straight tine pay for the five
days in issue. The basis for the clati is that the carrier violated
Articles 6 and 10(b) of the National Vacation Agree-nt of Deceznber 17,
1941.

Contract Provisions in Issue

Article 6 provides:

“6. The carriers will provide vacation relief
workers but the vacation system shall not be used as
a device to mke unnecessary jobs for other workers.
Where a vacation relief worker is not needed in a
given instance and if failure to provide a vacation
relief worker does not burden those employees r-in-
ing on the job, or burden the employee after his sa-
turn fron vacation, the carrier shall not be required
to provide such relief worker."

Article 10(b) provides:

"10(b). Where work of vacationing esxployees is
distributed'among two or acre ezgLoyees, such en-
ployees will be paid their own respective rates.
However, not pore than the equivalent of twenty-
five per cent of the work load of a given vacation-
ing eaiployee can be distributed among fellow expioyeea
without the hiring of a relief worker unless a larger
distribution of the work load is agreed to by the
*roper local union cozsittee or official."

Positions of the Parties

The organization argues that: (1) there was additional
burden on the leading signal Ioaintainer because he had to ass- the
duties and responsibilities of the vacationing maintainer and ax
degree of additional burden caused by the carrier's failure to provide
a vacation relief mploye is a violation of Article 6; and (2) even if
it were acce6zed that the carrier had a 25$ leeway on burden, in
accordance w'lth the provisions of Article 10(b), the claimnt, working
alone, had at least a 33 l/3$ increase in burden.
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The carrier argues that: (1) no added burden was placed on
the leading siqT',al maintainer because he -as required to Rerforn only
Si3DSi zaictais,er's Work in the ti2E he was on the job; (2) 112ith0Ugh
clzisxmt performed a Iotiion of the duties xrxally Ijerforxad by the
vacationing aaintaicer, he was not required to perform mre than 25s
of the no-W workload of that vacationing e!@oyee"; and (3) the
organization failed to zeet its burden of proof, "in that it has not
furcished any positive etidence" on the resultbg work 'burden on the
claimnt .

~-.-----.
Referee Parse's Izte-Tretations

TLese eqles of denial of claim on charges of violation
of Articles 6 and 10(b) of the National Vacacet'10n Agreezen indiste
tee dilema iihich 5~s existed sinee 1~1 when the agreesznt Teas reached.
The dUema has beeo how to jud3e if the e!@oyes are "mking" work or
LA'* tie employer is taldng advantage of a wcation absence 'oy hot fUir?g
tke job and ezecting the other -loyes to pick UR the slack.

*
It is not as though 20 me reco--iz f& :i-'f%c,.J-l;i -&pc

i.de agreeneat we.2 reached. Referee ?brse~w~~dwas  on bcth the
.

Faergency S-e.rd lesding to the Xationa-- Vacztion AgreoSnt and iiho iias
called in as the neutral to officially inteqret the agreezaent once
reached by the yrties, sras ve-y deliberate and careful to Jell out

'A..zhe poslti.rons of t>e parties acd to give his opinion - which, in 53any
tases j was t:-.at tk'?s -<as 2~ ag-:emn$, b;fic*. could work or* vith the
good falfh cf t% >axies. 35-S%) timever, deciced ttat ::I* '&~=del;
would be zeasuxed by whether an eqlcye -*as r?i3SOna'biy  able to do the
work, considering -kS.e increased responsibility he assuzed by @.&in3

us the slack of the aa@oye oc vacation. On the questicn of -eaning
to be given the word "burden" in Articie 6, he decided it should be
taken ic its 0rdica-11 sense which is to "overtax" or to "oooress". As
to how this wouid be dete-Wed, however, Hcrse cgnciuded the question
is one of fact ";ihich would have to be detetined '4 the li3ht of the
particuiar circmstances of the cases". __ _- ..-. -.-. .- _. - - - - -

"L?le facts supporttig  the claizz Lre that the absence of t,4e
lgintaicer  left only one qxalified signal zainterance zan to do the
required work. It say be fairly accqted that if one classified
e-ploye on a job which requires seven days a week, erouud the clock,
coverqe is ret-tied to do ;-ork for a period of a weeb Yhich is
nomy ccvered by two es@oyes in that &ssification, the -loye
rezakting on dut;r has an additional burden in oerfomg his work.
The ouoosite inference would be that there r:as sot need for tro
classii'ied emioyes to do the work '3 the first Rl2ce and no such
i.zference  is &M.fied uoder the facts or the way in which .tie
carrier zssigzs ezz@FJes to do the required work. 'Eas, it 5?2y be
accepted that the burden iras ilcreased on the clzizant.
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But tie question rmaizs, ~2s thai, burden onressi-ie or
Was it six;? to cvertax iis sbility to dc the job. Neither the
CiZ!h?SIt  CO= i'de org2nizatioc ~resects Ekect e72decce on kis ?:o-ht.
Thus, there is izsufficiar& basis to conclude that Ciak!lSYt  iias
burdened to the extent reqtied under me agree.e?..ti4. t3 s.Js+"a-.s ;ce
ciaizl. -

The azwts by both sides on Article 10(b) are irrelevant
to this disjpte.

Tkere~is a surface relationshiu  bezJeen the recuirect ir?
Article 6 concerning burden and the proT;sion in Article-10(b)
concerning distribution of the vork to a mx&3m of 25%; hcwever,
Articie LO(b) is a day provision and applies in a situation %here the
carrier spreads the work amng tdvo or core elirr;loyes. >- ALhiS diSpUte)
the burden - xhatever degree of 'ourden it k-as - fell on the one
rexakin *loye ard there is ilo vay to aqortion the 2m-~zk of
burden that the raa5niog eaploye sustained since be did a.22 the
signzL zintenaoce work.

Sicce .kticle 10(b) is not related to this dispute, there
is no 'basis to sustain the clayin under this orovisicn of the Xatichal
Vacation A-TeaLpat.D --.

?~nnGs: me 3.ird 3iv-;sj,on  of the .4d$usAaect  Wd, tr;rOn %>e '&Id9
record vld all. the evidence, ficds and holds:

Tna+, the parties waived oral her-kg;

That tois Division of the Adju,s+t=-Pnt Beard h2s $u-is&ZtiOz
over the dispute involved herein; and

%at the Agreewnt was cot violated.

Z~ecutive Secresz-nJ

--. -

Dated zt Chicago, Illir,ois, tnis 353, day of Yey 1975. ‘..,_


