NATI ONAL RAI LROAD ADJUSTMENT BOARD
Anar d Number 22C68
THIRD DIVISION Docket Number SG-214132

Rcohert J. Ables, Referee

(Brot herhood of Railroad Signalmen
PARTI ES TCODI SPUTE: (
| Robert W Blanchette, Richard C. Bond
and John H. McArthur, Trustees of the
( Property of Penn Central Transportation Company,
( Debt or

STATEMENT OF CLaTM: Caimof the General Commitiee of the Brotherhood
. of Railrcad Signalmen On the former New York
Central Railroad Company - Lines East:

Case B.R S. E-8

On behalf of Leadi ng Signal Maintainer E. Kempel, Section 9
Spuyten Duyvil, N. Y., for eight hours straight tine pay for each day,
April 8, 9, 10, 11 and 12, 1974,account Maintainer P. McComish being
on vacation and his position as first trick mntainer not covered,
ttis causing Mr. Kempel t0 beresponsible for and perform the work and
duties of both himself and the vacationing maintainer, this in
violation of Section 60of the Vacation Agreement and Section 10 thereof
as it pertains to Section 6.

OPINICN OF BOARD: This is a claim for pay under the National

Vacat i on Agreement bya leading m ntai ner
because the carrier blanked a maintainer job while the incumbent was
on vacation for five days, resulting in additional work and burden
for the claimant.

' In the week starting April 8,1974,0n the first trick, the
signal work crew consisted of a l|eading signal maintainer, a signal
maintainer and a si gnal hel per.

In the absence of the mntainer and because the hel per
was not qualified to perform Signal maintepance Work, the only
employe | eft to do signal meintenance Work was the | eading sigral
mntainer, claimant in this dispute.




Anar d Number 22068 Page 2
Docket Number SG 21413

Claim

The eclaim is for eight hours straight time pay for the five
days in issue. The basis for the claim is that the carrier violated
Articles 6and 10(b) of the National Vacation Agreement 0Of December 17,

19h1.

Contract Provisions in |ssue

Article 6 provides:

‘6. The carriers will provide vacation relief
workers but the vacation system shall not be used as
a device to make unnecessary jobs for other workers.
Where a vacation relief worker is not needed in a
given instance and if failure to provide a vacation
relief worker does not burden those employees remain-
ing on the job, or burden the employee after his ze-
turn from vacation, the carrier shall not be required
to provide such relief worker."

Article 10(b) provides:

"10{b). Where work of vacationing employees is
distributed among two or more employees, such en-
pl oyees will be paid their own respective rates.
However, not more than the equival ent of twenty-
five per cent of the work |oad of a given vacation-
I Ng employee can be di stribut ed among fel | oW empioyees
without the hiring of a relief worker unless a |arger
distribution of the work load is agreed to by the
*roper |ocal union committee or official."”

Positions of the Parties

The organization argues that: (1) there was additiona
burden on the | eadi ng signal maintainer because he had t0 assume t he
duties and responsibilities of the vacationing naintainer and any
degree of additional burden caused by the carrier's failure to provide
a vacation relief employe is a violation of Article 6,and (2) even if
It were accepted that the carrier had a 25% | eeway on burden, in
accordance with the provisions of Article 10(b), the claimant, working
al one, had at |east a 331/3% increase inburden.
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The carrier argues that: (1) no added burden was placed on
t he | eadi ng signal maintainer because he was required t o perform only
sigoal maintainer's work in the timze he was on the job; (2) "altaougk
claimant performeda portion of the duties nermally performed by the
vacationi ng meintainer, he was not required t o perform more t han 25%
of the normal workload of that vacationi ng emloyee”; and (3) the
organi zation failed to =meet its burden of proof, "in taat it has not
furnished any positive evidence” on the resuliing work 'burden on the
claimant,

Ref er ee Morse's Interoretations

These exarples Of denial Of claims on charges of violation
of Articles 6 and 10{b) of the National Vacaticn 2greement indicate
the dilemma which has eXi st ed since 1341 when the sgreement was reached.
The dtlemma has teen how t 0 judge i f the employes are "meking" work or
if tie employer IS taking advantage of a vacation absence vy hot filling
the | 0b and expecting the ot her employes to pick up the sl ack.

It is not as though no cne recognized the difficuliy when
the agreement was eached. Referee #orse, who was ON sosh the
Epergesacy Board leading O the National Vacation Agreement and who was
called in as the neutral to officially interpret the agreement ONCE
reached by the parties, was very deliberate and careful to speil out
the positions Of the parties acd to give his epinion - Which, in meny
cases ; was that this was an agreement which coul d work only wish the
geod faith of the zearties, Meorss, however, decided that the burden
would be measured Dy whet her an employe was reasonably able to do t he
work, considering the increased responsibility he assumed DY picking

up the slack of the employe OoC vacation. On the questicn of mesning
to be given the word "burden" in Articie 6, he decided it should be
taken ic its ordinary sense which is to "overtax" or to "oppress”". As
to howthis wouid be determined, however, Mcrse concluded the question
is one of fact "which would have to be determined in the ligat of the
particular circumstances Of the cases".

The facts supporting the claim are that the absence Of the
maintainer | eft only onegualified signal maintenance man t0 do the
required work., It may be fairly accepted that if one classified
employe ON a | ob which requires seven days a week, arecurnd the clock,
coverage | S required t0 do werk for a period of a weeb whien is
normaily ccvered bﬁ/ tWo employes i N that classificaticn, the employe
remaining ON duty Nas an additional burden in performing hi's work.
The cooosite inference would be that there was not need for two
classified emplcyes t0 dO the work in the first place and no such
inference | S justified under the facts or the way in whichtie
carrier assigns expioyes to do the required work. Thus, it may be
accepted that the burden was increased on the claimant.
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But the question remains, was that burden oppressive or
was It such O overtax nis ability t0 dC <he jOb. Neither zhe
claizent nor ths crganization presenis direct evidence onthis peoint.
Thus, thereis insufficient basis to conclude that claimantwas
burdened to the extent required under tre agresment to susizin tne
claim, ~

The arguments by bot h sides on Article 10(b) are irrelevant
to this dispute.

There is a surface relaztionship between t he recuirement in
Article 6 concerning burden and the provision i n Article 10(b)
concerning distribution of the work to a maximum of 25%;hewever,
Articie LQ(b) is a pay provision and applies in a situation where the
carrier spreads the work amang two Or more employes. In this dispute,
t he burden - whatever degree of burden it was - fell on the one
remziningemploye and there i s nc way tO apportiecn the amcuat of
burden that the remsining employe sustained since be didail the
signel maintenance WOrk.

Since Ar<icle 10(o) 1S not relazted to this dispuse, there
is no'basis to sustain the claim under this provisicn of the Naticnal
Vacat i onAgreement.

FIWDINGS: The Third Division of the Adjustment 3Bocard, upen ihe whols
record and a1l the evidence, finds and hol ds:

mnat the parties waived oral heering;
Twat the Carrier and the Imxmloyes invelved in this dispute
are respeciively Carrier ané Zmployes within the meening of the Railwey

Labor Act, as epproved June 21, 193L;

That +nis Division of the Adjustment Becard has jurisdictiozn
over the di spute icvolved herein; and

That the Agreement was cot viol at ed.
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NATIONAL RAILRCAD ADJUSTIMEST SCARD

By Crder of Third Division
ATTEST: ¢ ‘.

xecutive Secratary
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Dat ed at Chi cago, I1linois, this 31st day of May 1978,

-

e



