
NATIONAL. RAILROAD ADJUSTLENT KOARD
Award Nuzsber 22081

THIRD DIVISION Docket Nunber ~~-22062

Don Hamilton, Referee

(Brotherhood of Railway, Airline and
( Stemship Clerks, Freight Handlers,
( Express and Station Employes

PARTIES TO DISTKCE: (
(Union Pacific Railroad Coq%ny

STATEMENT OF CLAIM: Clain of the Syste!n Comittee of the Brotherhood
(GL-8352) that:

(1) Carrier violated the Rules Agree!nent,  effective May 1,
1955, and mend&d July 15, 1967, particularly the discipline rule 45
when it removed Claimant R. H. Bourg fro= service on October 21, 1974,
without fair and impartial hearing or appeal, thus denying hti d=e
process.

(2) 'Clailaant should be inmediately restored to service of
the Carrier witin all rights unimpaired.

(3) He should be compensated for each work day, commencing
on October 21, 1974, and continuing until adjusted, in addition to any
and all overtiae he would have worked had he remained in the eqloy of
the Carrier, subject to a check of Carrier 's records, and the amount
of interest allowable by law on any .mnies that have been or will be
deprived hi!a account -roper distissal from the service of Carrier.

(4) All Agreeznent  rights should be restored, including the
preniuns for Travelers Group Insurance Policy GA-23000 and the Union
Pacific Railroad Ezrployes Hospital Association. He should also be
reiznbursed  for any !nedical expenses accruing to him and his dependents
while so isrproperly withhald from Carrier's service.

(5) His personal records should be cleared of the erroneous,
false libelous statenents  contained in Carrier's letter to the
Organization dated October 21, 1974, file 46.33.10, 46.91.20.

OPIXION OF BOARD: In the initial submission, the Organization i
alleges :

That the Claixant, R. R. Bourg, was enrployed by the Carrier
August 16, 1946, and until the instant incident had performed some
27 years of exeqlazy service.
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That the Claimant was the incumbent of the position of Stores
First Helper at the chaha Stores Department.

That while at work September 26, 1974, Claimant received a
telephone call from his wife.

That the Claimant obtained the permission of his supervisor
to leave his assignment and that he went home where he was confronted
by several C&ha policemen and arrested.

Thet some time between September 27 and September 30, 1974,
the Claimant talked with his imnediate supervisor and was advised that
the supervisor would seed him some documents to sign. .

That on or about October 1, 1974, an employe appeared at the
home of the Claimant and handed him a resignation form.

That on October 18, 1974, the Carrier abolished the position
of Stores First Helper.

That under Rule 17 of the Agreement, the Claimant had ten
days to either displace a junior employe or elect to A"urlough himself.

That prior to permitting Claimant to exercise his option as
set out above, the Carrier, on October 21, 1974, removed Claimant from
service pursuant to Rule 22.

!l%at on February 3,.1975, charges were dismissed against the
Clatint by the Municipal Court of the City of Omaha.

That on Varch 20, 1975, the initial claim was filed by the
Local Chairman with the Storekeeper.

That on l&larch 25, 1975, the Storekeeper declined the initial
claim.

That on I@xch 26, 1975, the Local Chairman advised that the
declination was unacceptable and would be appealed to the next highest
officer.

That on April 7, 1975, the General Chairman appealed the
claim to the General Storekeeper.

'I'hat on April 30, 1975, the General Storekeeper declined the
claim.
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That on Xay 27, 1975, the Ganeral Chairnan responded to the
declination and requested a tine liznit extension until a conference
could beg heid.

That on June 10, 1975, the General Storekeeper granted
per!eission to discuss the mtter in conference and extended the tisae
lizsit for further appeal to 60 days from the date of the conference.

~%a.t on August 28, 1975, the General Storekeeper a~dvised that
as a result of the conference held on August 6, 1975, the clain was
denied.

That on August 29, 1975, the General mai-mar! advised the
General Storekeeper that his rejection was unacceptable and would be
appealed.

That on Septeznber  20, i975, the General
clain to the Director of Labor Relations.

That on Noveroher 21, 1975, the Director
declined the claiz.

Chairnan aEealed the

of Labor Relations

That on Decmber 17, 1975, the General Chaiman advised that
the declination was unacceptable and requested a conference and an
extension of tims for further appeal to comence 60 days froze the date
of the proposed conference.

That on Deceznber 31, 1975, the Director of Labor Relations
advised that he %as willing to discuss the mtter in conference and
extended the tine for further appeal 60 days fron the date of the
proposed conference.

That on January 6, 1976, the General Chainnan challenged the
Carrier to reveal any other cases that had been handled under Rule 22
in the mm.ner alleged in the instant case.

That on January 22, 1976, the Director of Labor Relations
responded by advising the names of threa other mployes who had been
rem-fed under siznilar application of Rule 22.

That on JanuaFJ 29, 1976,  the claim was discussed in
conference.

That on February 12, 1976,  the Director of Labor Relations
again denied the claim.



Award Nwaber 22081
Docket Nmber CL-22062

Thct on Novenber 24: 1376, the Organization requested an
extension for further aseal to January 31, 1977.

That on Dec&er 2, 1976, the Director of Labor Relations
granted the extansion to January 31, 1977.

*age 4

The Organization argues that this case is one involving a
disciplinary problem and should have been handled by the Carrier under
Rule 45, which provides, "No es@oye will be disciplined or disnissed
without a fair hearing by a supervising office?." The Crganization
&further alleges that the purported use of Rule 22 was izproper in this
case. Rule 22 provides in part:

"An employee voluntarily leaving the service,
or who has absented hisself except in case of
illness or other physical disability, without
proper leave of absence, which nust be in
writing if in excess of ten (10) working days,
will teminate his semice and sgniority
rights."

In toe first submission filed wiiitt tiiis Soard by the Carrier,
it is alleged:

That on September 26, 1974, Claimant absented himelf from.
the service of the Carrier without petission.

That subsequent to said date, Claizant did not mke !mmr,
his whereabouts, did not contact or ccnslllt with any person. in
authority, and did not report for duty on his assigment.

That on October 21, 1974, the General Storekeeper advised the
General Chairmn that the Claim& had terminated his seniority under
the provisions of T&le 22.

That the Carrier did not hear f?on the Ciaimnt or the
Organization for five mnths.

That on Arch 20, 1975, the Local Chaiman filed a claizu with
tte Storekeeper on 'behalf of the Clai.mnt.

It is the position of the Carrier that Rule 22 applies
because it is alleged that the Claimnt absented himself from service
without oexmission and without contacting the Carrier, thereby
voluntar?ly terninating his seniority.
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The Carrier further argues that neither the Claimnt nor the
Organization requested a hearing within the time lixits set forth in
Rule 22.

The Carrier further alleges that this is not a discipline case 1
and that Rule 45'is, therefore, not applicable.

Briefly susmarised,  the argumnt of the Organization seem to
be that the Claimnt had pemission to leave work and go hme; that he
further had pe-pission td'relrain  off of the job; and that he was ur.der
the inpression that he was to remin off the job until such tine as a
disciplinary hearing was' scheduled by the Carrier. After the critinal
charges against the Cladmnt were distissed, be filed the instant claim
alleging that he had been removed fro= service without a fair and
irapartial hearing under Rule 45.

Briefly stated, the Carrier asserts that the Claimnt went
home from work Segternber 26, 1974, at which ti?ne he was arrested; that
he did not return to work and, therefore, he voluntarily teminated under
Rule 22; that several lnonths later, after he won his crtinal case, he a
then filed his claiz

We view this as a case of acquiescence on the part of the
Claimnt. The Cla7&mt was a veteran of 27 years with the Carrier. He
knew the rules ar.d procedures used by the Carrfer aad the argment that .~
he w2.s waiting all of those months for the Carrier to schedule a
disciplinary hearing is sinply not credible. The siznple fact is that
the Claimnt did nothing until after the crirninal charges were dimissed,
and then he filed a clai!a in an effort to retrieve his job, hoping that
the fact of his acquittal would be persuasive.

"Especially common in arbitration is that species
of waiver known in law as 'acquiescence'. Tnis
tella denotes a waiver which arises by tacit consent
or by failure of a person for aa unreasonable length
of tine to act upon rights of which he has full
knowledge. Arbitrators have frequently held that
where one party, with actual or constructive
knowledge of his rights, stands by and offers no
protest with respect to the conduct of the other,
thereby reasonably inducing the latter to believe
that his conduct is fully concurred in, the
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"mtter will be treated as closed insofar as
it relates to past transactions; but repeated
violations of an express --ule by one party
or acquiescence on the part of the other
ordinarily will not affect application of the
rule in future operations."

In this case, the Carrier elected to proceed under Rule 22.
The Claim&. did not timely challenge that procedure and, therefore,
the,Carrier was led to believe that the Claimant had acquiesced in the
action taken by the Carrier. To pertit the Claimnt to do nothing until
the ternination of the cri!!inal case and then grieve against the Carrier
for failure to properly discipline hi!s would create a grossly
inequitable situation which this Board does not condone.

FINDlEGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

-I%* _t the oarties waived oral hearing;

That the Carrier and the E!nployes involved in this dispute
are respectively Carrier and Fmployes within the neaaing of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Roard
over the dispute involved herein; and

That the Agreement WBS not violated.

A W A R D

Clain denied.

NATIONAL RAILROAD ADJCSTMERT SoArlD
E-y Order of Third Division

ATTFST:

Dated at Chicago, Illinois, this 3lst day of Xsy 1978.


