NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 22105

TH RD DI VI SI ON Docket Number CL-22049

[rwin M Lieberman, Referee

(Brotherhood .of Railway, Airline and

( Steanship Cerks, Freight Handlers,

( Express and Station Employes
PARTIES TO DI SPUTE: (

(The Chesapeake and Chio Railway Conpany

STATEMENT OF CLAIM O aimof the System Committee of the Brotherhood
(.- 8347, that:

(a) The Carrier violated the terns of the Agreenent between
the parties when it unjustly adm nistered discipline of ten (10) days
actual suspension to M. George M Pauwels as a result of a spurious
charge of having accepted overtime work at 4:00 p.m on June 8, 1972,
then marking off duty at 5:15 p.m same date causing unnecessary del ay
and expense to the Railroad Conpany.

(b) That the Carrier further violated the Agreenent between
the parties when it failed to compensate Clainant in accordance wth
Rule 31(f) of the collective bargaining agreenent for services performed
on June 8, 1972.

(c¢) The Carrier shall now be required to conpensate M. Ceorge M.
Pauwel s for all wage and wage equivalents lost during the ten (10) day
period he was wongfully withheld from Carrier's service, and im addition
properly conpensate himfor the service perforned on his rest day June 8,
1972.

" CPI Nl ON_OF BOARD: This dispute involves two issues: the first is the
matter of the discipline inposed on O ainmant and

the second deals with whether or not he was paid appropriately for

June 8, 1972.

The facts in this matter are not in dispute. Caimnt had held
a regul ar assignment as Crew Dispatcher, 4:00 P.M to mdnight shift at
Wl bridge, Chio. On Thursday, June 8, 1972, a rest day, O aimnt accepted
a call for service, at punitive rate for a 4:00 P.M to mdnight vacancy
as crew dispatcher. The record indicates that his father-in-law had died
that norning and he had left his wife that morning with his sister-in-law
and with her full acquiesence to protect the assignment. He testified
that he had di scussed the assigmment With his wife and they both deci ded




Awar d Number 22105 Page 2
Docket Number CL-22049

he could protect it. At 5:00 P.M that day, after Cainant had been on
the job, his father-in-law s personal effects were delivered to his hone
and his wife could not handle the situation and called him O aimant,
after securing appropriate permssion froma Carrier official, punched
out and went hone at 5:15 P.M The record also indicates that O ainant
had asked both the tinekeeper and the assistant superintendent, prior to
going to work, whether he would be paid for the full trick if he had to
mark off early. He also asked the superintendent about conpassionate

| eave and informed himof his bereavenent that day.

Caimant was charged with

", . ..accepting call to protect vacancy 4 pmto 12 m dnight,
Thursday, June 8, 1972, on his rest day, then nmarking off
for personal reasons at 5:15 p.m on the same date, re-
sulting in unnecessary delay and expense teothe Railroad

conpany. "

Wth respect to the disciplinary issue, Carrier takes the
position that Cainmant was properly disciplined since he voluntarily
accepted a call for an overtime assignnent with the intent of obtaining
the time and a half rate for eight hours even though he planned to, and
did, mark off for personal reasons an hour and fifteen mnutes after the
trick began. Carrier argues that the action of Cainmant was simlar to
past occurrences in which the sane action was taken by Cainmant. Further
Carrier asserts that the calling of a replacenent resulted in delay and
addi tional expense for Carrier

Petitioner argues that Carrier has not net its burden of proof
in the disciplinary aspect of the dispute. It is urged that there is
absolutely no evidence to indicate that Claimant intentionally accepted
the assignment with the plan to leave early. Further, it is contended
that there are no facts to counter Petitioner's allegation that C ai mant
had a clean record. Petitioner also points out that at |east one Carrier
officer was aware that Claimant had a bereavenent on the day in question
and that the possibility of his leaving early existed before he went to
work. It is noted that Carrier took no action in spite of that know edge
and thus bears sone of the responsibility.

After a thorough review of the record, we are persuaded that
Carrier failed to provide substantial evidence that Caimnt was guilty
of the charge. There is no evidence whatever of his actions causing
any delay, as charged; in fact,the evidence indicates that his work was
caught up at the time Caimant nmarked off. Wth respect to Claimnt's
past record of simlar infractions, as charged by Carrier witnesses and
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subsequent |y argued, we fail to find any specific facts in the record
to support such argument. Al so it is noted that Rule 27(g) prw des

"RULE 27 - INVESTIGATIONS, REPRESENTATION, APPEAL, ETC

(g) A clear record for the first or second six nonths
of a calendar year will cancel one disciplinary entry
on service record made prior to the six nonths of clear
record. A clear record for one calendar year wll
cancel three disciplinary entries on service record
made prior to the year of clear record.”

Undey that rule it is evident that unless the transgressions were recent,
there could not properly be reference to such actions. Perhaps at the
core of the decision reached by Carrier was the conclusion that he was

del i berately dishonest in accepting the call for the overtime assignnent.
The only evidence to support that conclusion was Cainmant's queries prior
to the start of his shift with respect to the conpensation if he should
not conplete the shift. W can only conclude thatCarrier's decision

and | ogic were based solely on surmse and suspicion which is insufficient
to establish guilt (see Awards 19005, 18551 and others). Consequently,
the Carrier's position and discipline must be reversed.

Wth respect to the second issue, the proper conpensation for
Claimant for June 8, 1972, we nust address ourselves to the record of
this aspect of the dispute on the property. It is noted that Carrier
continuously reiterated its stance as to the findings of the investigation
board and nade no further specific reference to the pay for June 8th.
Only with its submssion to this Board did Carrier raise the argunent
that the provisions of Rule 31(f) are not applicable to Claimant and he
shoul d only have been paid for time worked. The rule in question prw des:

"RULE 31 = OVERTIME

(£) Service on Rest Days--Seven-Day Service. Service
rendered by employes assigned in seven-day service on
assigned rest days shall be paid for at the rate of
timeand one-half time Wth a minimim of 8 hours at
the rate of the position occupied or their regular
rate, whichever is higher."

Petitioner alleges that there has never been any dispute between the parties,
until this case, that Rule 31(f) provides for a mnimmof eight hours
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conmpensation for rest day service, regardless of the duration of the
service. This interpretation was identical tothat of the Assistant
Superintendent at the investigation and also of the Tinekeeper in his
testinmony. Furthernore, Carrier's Report of Board of Inquiry, dated
June 19, 1972, which purported to summarize Carrier's findings arising
fromthe investigation, stated in the |ast paragraph:

"Investigation devel ops that Crew D spatcher
G M. Pauwels accepted a call on his rest day,
entitling himself to 8 hours at punitive rate...."

Al though the principles enunciated in the Awards cited by Carrier
(Awards 9830 and 18652) are sound, and we generally reaffirmthem

they are not applicable to this dispute. The rule in this case provides
for minimm conpensation, with no exceptions, and has been construed
consistently by the parties to cover situations such as that herein.

That fact was attested by Carrier's wtnesses and its own findings
following the investigation. Therefore, based on the entire record

the position of Petitioner nust be affirned.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enployes wthin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.

A WA RD

C ai m sust ai ned.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: / ‘ é’j

Executive Secretary

Dated at Chicago, Illinois, this 16th day of June 1973.




