NATI ONAL RAILR0OAD ADJUSTMENT BQOARD
Awar d Number 22110
TH RD DIVISI ON Docket Humber MW-22179

Joseph A Sickles, Referee

(Brot herhood of Maintenance of WAy Employes
PARTI ES TO DISPUTE: (

(I'l1'linois Central Qulf Railroad Company

STATEMENT OF CLAIM  ™Claim of t he System Committee of the Brotherhood
that:

(1) The Carrier has been in continuous violation of the'
Agreement i N W t hhol di ng from service Trackmaen U yde B. Maxwell on
and for each date subsequent to June 10, 1974 (SystemFile 134-76L-631
Case No. 1062 Mefw/C-89-T-76).

(2) The Carrier is in further violation of the Agreement
and of the National Railway Labor Act when it refused to discuss in
conference the above-described violation.

(3) The claimant shall be 'returned to service with all
rights uninpaired and that he be paid for each work day beginni ng,
June 10, 197k, and contimng until he is reinstated to service.®

OPI Nl ON OF BOARD: On March 5, 197k, the Caimant was shot in the
abdomen during the course of a eriminal attack
agai nst him. He was hospitalized from that date until Mrch 28, 1974,
and agai n between the dates of My 7 through May 16, 1974, H'S
physician rel eased nim for work in June of 197k,

On June 10, 1974, Gl aimant reported for work, but he was
advi sed t hat h| S employe rel ati onshi p with the Company Was terminated
because of a 3% month absence from hi's assigned position - without
permission (Rul e 39). |t appears from t he correspondence Of record
that "...aat the tine of his termination /Claimant/ was paid for the
two weeks vacation that he had earned in 1973."

In July of 1976,the instant claim was submitted. In itS
defense to this action - and with specific reference to its assertion
that the Claimant did not dispute the matter in a timely fashion «
the Carrier asserted (on the property) that the employe Was
specifically advised, on June 10, 1974, that he "...had been removed
fromservice under the provisions of Rule 39..."
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Wile it ny be the case that an exception to the "abandcnment
of position" concept exists under Rule 39 if the absence fromservice
". ..is due to physical incapacity as evidenced bya rel ease signed by a
medicaldoctor.", that exception does not control this dispute.

Rul e 39 seemto have certain "automatic" connotations, in
that an empleye "will be considered as havi ng abandoned his position”,
and a written dismissal may not be necessary. But surely, an employe
shoul d have an opportunity to explain his absence because it is not
inconceivable that an individual coul d be precluded - by matters beyond
his control - from advising a Carrier of the reason for his absence, or
other facts (nedical or otherwise) tight dictate that the job was not
abandoned.  Wether ornot that opportunity mist be in the form of an
investigation need not be discussed here. The fact remains that this
C ai mant was pl aced on notice on dune 10, 1974 that hi s employment
rel ati onshi p had been terminated (regardl ess of when, in point of time,
he received his vacation pay). At that point, it was cl earIK required
that the employs takeSteps t0 protect himself or to advise his
representative of the situation. He did not do either in a timely
manner, and thus, his claimhere i s barred.

V¢ do not consider this matter to be in the nature of a
"continuing violation", nor do we fault the Organization in this case.
The record shows that the Organization was not made aware of the basis
for the asserted claim in tine to take effective measures.

FINDI NGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 193k

That thi s Division of the Adjustment Board has no jurisdiction
over the dispute involved herein; and

That the claim i S barred.
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Caim di smssed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W:

Executive Secretary

Dated at Chicago, Illinois, this 16th day of June 1978.




