NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 22127
TH RD DI VI SI ON Docket Number M5-21984

Herbert L. Marx, Jr., Referee

(Dwayne A. Ehresman, N. T. \\eber,
( Spencer A. Peterson

PARTIES TO DISPUTE: (
(Unfon Pacific Railroad Conpany
( (Eastern District)

STATEMENT OF CLAIM This is to serve notice, as required by the rules

of the National Railroad Adjustment Board, of our
intention to file an ex parte submission on Decenber 15, 1976 covering

an unadj usted di spute between us and the Union Pacific Railroad involving
the question;

Qur claimof violation by the Union Pacific Railroad of
Section 3 Article VIII of the Mediation Agreement dated Feb 25, 1971
which states in part, quote, "Such mew positions shall be assigned on
the basis of seniority, fitness and ability, (fitnessand ability being
sufficient seniority shall prevail) to the enployees affected by the
conbining of said work and/or functions and on the basis of their com-
bined roster seni oritg. " unquote. Al'so our claimof violation of a
doctrine established by history, tradition, custom and past practice
that an enpl oyee is not assigned to a position until they have
physical |y taken wer the duties of the assignment. Awards by the
Third Division supporting this doctrine are 13810 2209 2389 and 13459.

CPI NI ONOPBOARD: In accordance with the provisioms of Article VIII

of Mediation Agreement.. Case No. A-8853, dated
February 25, 1971, the Carrier and the Brotherhood t hr ough negotiated
i npl ementing agreenents consolidated the Cerk sad Tel egrapher Rules
Agreements and seniority rosters en this property effective June 1, 1975.
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Subsequently, on or about August 1, 1975, Carrier effected
the consolidation of certain clerk and telegrapher positions in
accordance with the provisions of the aforementioned inplenmenting
Agreenent. Claimants were affected by this consolidation ofpositions,
and the claimas outlined in the Statement of Caimof this docket ensued.
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In this case, petitioners argue that the May 22, 1975 implementing
Agreenment as negotiated om the property is in contravention of their
interpretation of certain provisions of the February 25, 1971 National
Agreement,

From examination Of the Agreenents involved in this case,
the Board does not view the implementing Agreement as being in contra-
vention Of Article VIII of the February 25, 1971 National Agre-t.
Howevez, even if it were in contravention of the National Agreenent, it
is still the duly negotiated Agreenent which controls the application
of the existing rules on the property.

Review of the facts as they apply to the controlling Agreenent
|ead to the conelusiontbat the Agreement was properly applied in this
i nst ance.

Denial of the claimis, therefore, inevitable.

FINDINGS: The Thi rd Division Of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
arerespectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has Jur| sd| ct|on
wer the dispute involved hereia; and AT

That t he Agreement was potVviol ated. . ? A T

A WARD

Claim denied.
NATIONAL RATLRCAD ADJUSTMENT BOARD

: By Order of Third Division
msm_é:&&a@
Executive Secretary

Dated at Chicago, lllinois, this 30th day Of Jume -1378.




