RATIONAL RAILROAD ADJUSTMENT BOARD
Anar d Number 22141
THIRD DIVISICN Docket Number CL-21830

Don Hamilton, Ref er ee

(Brotherhood of Railway, Airline and
( Steamship Clerks, Freight Handlers,
( Express and st ati on Employes
PARTIES TO DISPUTE: ( ,
(Consolidated Rai | Corporation
( (Former Penn Central Transportation Company)

STATEMENT OF CIAIM: Claim of the System Committee Of t he Br ot her hood
(GL-8204 )t hat :

(@) The Carrier violated the Rules Agreenent, effective
February 1, 1968, particularly Rule 6- A-1, when it assessed discipline
of WO days suspension, on P, J. Sladky, Ticket Seller, Newark,
New Jersey Ticket Office.

(b) Claimant Sladky's record be cl eared of tke charges
brought agai nst hi mea June 13, 1975.

- (e) Claimant Sladky be compensated for wage | 0ss sustai ned
during the period out of service.

OPINION OF BOARD: Fol | owing the conclusion of an investigation at

which Ticket Seller Sladky was charged with failing
to report for work on time on June 11 and 12, 1975, Claimant was f ound
guilty of the charge and suspended from service for two days. Carrier
based i t s finding of gui |t solely on the testimony of Passenger Agent
Hrehocik that om the two mornings in question he had witnessed the
Claimant boarding a Metropark train not due to arrive at Claimant's /
work location until twenty minutes later than hisappoi ntedstarting
tine. The Passenger Agent testified that he did not have aface-to-face
confrontation with Claimant but that his observati on was nade from his
aut o parked sane distance away. Claimant denied being late for work
and deni ed riding the train on those two dates. Omly Carrier’s witness
and the Claimant testified at the i nvestigation and their testimony is
contradi ctory.
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[t is Carrier which snst msett he burden of preef at an
investigation and it i S our opinion that inthis case it hag failed to
do s0. Without additional evidence such as a confrontation between
Passenger Agent Hrehocik and Claimant Sladky, possible within the
time span supposedly involved, or without a work location check, which
was also available t 0 Carrier, we fi nd t he testimony of the Carrier
witneas Si nply insufficient to overcome Claimant'sdenialsoft ardi ness.

The claim will be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
recordand all theevi dence, finds and holds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Iabor Act,asS approved June 21, 193%;

That this Division of the Adjustment Board has uri sdiction
over thedi Sput e invalved herein; and

mat t he Agreement was violated.
A W AR D

Claim sustained.
RATIONAL RAILROAD ADJUSTMENT BOARD

. By Order of Third Division
mr@é_/_%_
ExecutivCClretlary

Dated at Chicago, Illinois, this 31st day of July 1978..
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