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Joseph A Sickles, Referee

(Brotherhood of Railway, Airline and
( Steanship Oerks, Freight Handlers,
( Express and Station Employes
PARTIES TO DI SPUTE: (
(Grand Trunk Western Railroad Conpany

STATEMENT OF cLATM: Clai mof the SystemCommittee of the Brotherhood,
(GL-8321),t hat :

1. Carrier violated the Agreenent when it failed to give
Mss C Seeley a fair and inpartial hearing, and in abuse of discretion
suspended claimant from service for ‘593.: days.
]
_ 2. Carrier shall conpensate elaimant for all wages | ost
during suspension fromJanuary 29, 1976 to March 28, 1976.

OPI NI ONOFBQOARD: Claimant was notified to attend an investigation
~concerning an asserted insubordination and,
subsequent to the investigation, she was assessed a 59% day suspension.

The asserted insubordination arose concerning Carrier's
questions to the employe regarding al | eged del ays in performng
required duties, and on the day in question, the instant di spute
erupted over a failure to perform certain fili n%(. The Supervi sor
asserts that Claimamt refused to perform the work whereas the
employe i nsists that she did not refuse, but only stated that tine
did not permt her to acconplish the function.

Wien Claimant was questioned regarding the incident, she
requested that her local union representative be summoned, but that
request was denied. At the end of that discussion, she was suspended
from service for insubordination.

- The Claimant's version of the events are summed upinthe
followng excerpt fromthe investigation:
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w . Atthis tinme, he proceeded into wanting to know
why | was making a bi g deal wer doing the filing, At
this tine, | requested the presence of Floyd Walters.

M. WIlson's reply was that there was no need for M.
Valters to be present because we were only going to

have a discussion on the matter. Then he proceeded to
tell me about the work overload and how at certain times
of the year there is a work werload, and they have to
call upon the other enployees in the office to share in
cleaning up this work werload. | stated that | felt
that | was doing ny share of the work, the overload- of
the work. I was doi ngvarious typings I was opening,
stanping and distributing the mail, and ordering supplies
for the office. At this time, M. WIson proceeded to
tell me that we were all here for an eight hour day and
It should not make amy difference as to what our workl oad
dealt with, and that he felt, with the type of job that

| was on, that | would not mnd doi ng the other duties
that are given tone. Jie felt that 1t woul d break up the
nonotony of my job. | agreed with this stat-t but

expl ained to -him that | did not feel that | should have
to do the filing seeing as | was doing the typing, the
mai | and ordering supPIies. At this point M. WIson
instructed me that filing is other duties as assigned.

| told himthat other duties as assigned was duties
pertaining to the particular job, and nost supervisors

use this as-acrutch. | got alittle bit upset and
started cryin?. | stated that if he could find someone
else inthe office to do the typing, the opening and

distributing of the mail and ordering of the supplies,
then | would do the filing. | also stated that | did
not mind doing the filing of the correspondence and
AFE.files, but | felt it was unfair to do Janet's
filing. At this time | again requested Floyd Wlters

be present and told M. WIlson that Floyd could be
reached on extension 230, which M. Wlson ignored and
stood up and told nme as far as he was concerned | was

I nsubordinate and that | could |eave the premses . . ."

The Organization does not suggest that a union representative
IS required at every employe interview, but it contends that Carrier
shoul d conply with an appropriate request when the employe "reasonably
believes that discipline will result fromthe interview"
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Carrier argues that the evidence of record shows a wilful
I nsubordination in that Cainmant refused to conply with specific
instruetions,

Al'though the alleged insubordinationwas [imted to a
specific time, f,e., 11245 a. m on January 29, 1976, and was ai ned
at a speci fical | y named Supervisor, the |o-mnute neeting coucededly
dealt with the general topic of work performance. The parties dis-
agree as to the context of the discussions amds in our review of the
record as a whole, we have a significant doubt as to whether Carrier's
evi dence shows a wilful ingubordination or merely a heat ed exchange
as to basic work content, j ob description, etc.

‘It is not this Board's function to substitute its judgment
for that of Carrier, but we are constituted to assure that a Carrier
establishes its case by a substantive show ng. Here, We are unable
to find such a showing with any degree of certainty.

Quite possi bly, had the Supervisors i n question acceded to
Claimant's request for Uni on representation under this type of a
circunstance; the matter may have been disposed of short of subm ssion
here. But, Wwe do not hold that a Union representative nust be present
at every meeting. Certainly, a Supervisor does have the right to
meet wWith an employe Wi thout a Union representative present; according
to the cir-tances of the individual Situstion.

FINDINGS: The Thixrd Di vi Si onof the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as apprwed June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
wer the dispute involved herein; and

That the agreement WSS viol at ed.
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AWARD

C ai m sust ai ned.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Di vi Si on

ecutive Secret ary

Dated at Chicago, Illinois, this 31st day of July 1978.




