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S!WBl%HT CF CLAM: "Claim of the System &uusittea of the Erot$erhood
that : ..~

(1) The dismissal of Traclr Repaimmn  R. A. Dam was without
just and sufficient cause and wholly disproportionate to the~offense i
with which charged &stem Pile 1-17(7)/D-10&85 E-306~lg.

(2) !Llrack Repai- R. A. Eunn shell be restored to serv+ze
with seniority, vacation and aU othar rights unimpaired and payment
be made for all time lost."

OPmIcn!  OP BARD: Claims& was dismissed for refusal to start work
when he reported at his duty station becanse it

msraipingheaoily. Evidence at the hearing discloses that two other
gangs at the sikwerepermitted to-in inthetoolhouseuntilthe
rain diminished or stopped and that the,- line was not blocked.
~clltllmt's  forenmn, at the hearing, stated that he did not consider
thewrktobe donewas ofanesmrgencynature.  He also stated that
atofhert4mes,wurkwasstopped~  accountofveatherinconnection
withroutine  (non-emergency)vork.

-ii's refusal to work in the rain resulted, after
appropriate inwstigation, inhis dismissal for insubordinatiwL It
isunderstand~ble  that scme discipUnewaswarrsntedunder all the
given circwmtanoes. !Chis is in keeping with the basic principle, well
accepted inlaborre&ations practice in industry, that an employemast
crmnply with the instrnctions of his supervisor and grieve later. In
theraFLroad~~~espccilrllg,chaos~drcs~tif~stook
it upon thenselves to withhold their services at any tinr at their own
discretion. The a3.y exoeption to the "casply now and grieve later"
doctrine arises out of situations where en employe's life or limb
would be endangered (or the employe, in good conscience, believes there
exists an ismdnentpersonal  danger)by ccqlyingwith *mtructions.
mis is not the case here. The claimant simplyrafused  to cox@ywith
the foreann's instructions because othar gangs present nearbywere not
beingrequired towork in therain.
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If claismnt felt that ha was being unjustly treated in
comparison to other gangs, his remedy lay within the grievance procedure,
and not uuilaterel refusal to work. The proper procedure is for an
employe to followthe instructions ofhis supamisor (uoless obviously
unsafe or uhlawfol). Claimant did not have the right to refuse to do
a job assigned to him within his occupation, where health or safety
hazards were not present, as was the case here. Claimant's recourse
was to do the work and file a grievance to redress the wrong, if he
felt his suparvis~~s instructions were uufair or discriatinatory.
That is thewhoLepurpose  of the grievance procedure. III brief,ah
employe maynot taka the law into his own hands and refuse to perform
the assigmeut properly given him by his supervisor. This principle
is well established in prior Awards of this Beard.

It is understandable that &a discipline 'ms warranted
under all the giveh circumstances. Claimant acted isproperly and ab a
result subjected himself to the possibU.ty of discipline by the ‘.
Carrier. We are of t&e opinion,~howevar,  that the offense, as brought
out by the evidence givan'at the hearing and investigation, especially
in viav of the mitigating circuzastances described above, was not of
such a degree as to varrant the drastic panalty of dismissal.

In light of all the factors and circumstences  previously
described, it is'dur view that tha discipline iqosed by the Carrier
was unduly harsh. A well established principle in labor arbitration
is that an eqloye's past record mst be given considerable weight
when assessiugthe propriety of any discipliuary penalty. Aeither
the evidenceat the hearing nor the corraspmdence  on the proparty
furnish any evidence of previous discipline being mted out to clainaint
for acts of like kind or other violation of Carrier's rules. Claimant's
forerun, at tha hearing, testified that claiuent "follows instructions
pretty good."

In v%e@of his past record and the above mitigati& '_--- ~~~~ -
circumstances,  the Board is inclined to modify the discipline as it
was excessive, and couusel the c.l.&mnt that we consider this his
last chance to iqrove his record.

.-
The period since his discharge shall be deemed a saspansicm.

Claimant will be restored to service within ten (10) days of the date
hereof,with  seniority rights uuimpeiredbutwithout  backpsg.
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FmmGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;
.

That the Carrier and the Employes involved in this dispute
.-- are respectively Carrier knd Employes within the meaning of the Railway

Labor Act, as approve-d June 21, 1934;

That this Division of the Adjustment Board has jmisdiction
over the dispute involved herein; and

!&at the dis.cipline assessed was too harsh and excessive.
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Claim sustained to the extent indic‘ated in the Opinion and
findings...

.

. m Order of !Chird Division

Executive Secretary

Dated at Chicago, Illtiois,. this 3lst ass of -1978.


