NATIONAL RATILROAD ADJUSTMENT BOARD
Avard Number 22167
THIRD DIVISICN Docket Number CL- 22078

Louis Yagoda,Ref er ee

Brotherhood of Railway, Airline and
Steamship c| er ks, Freight Handlers,

Express and Station Employes
PARTIES TO DISPUTE: (

(SouthernPaci fi C Transportation Company
( (Pacific Lines).

STATEMENT OF CLAIM: Claim of the System Committee of the Br ot her hood
GL-8425, that:

“(a)The Sout her n Paecific Transportati on Company Vi Ol ated t he
current Clerks' Agreement when it suspended Mr. L. R. Mellc from service
fora period of ninety (90) days following formel i nvestigation at which
it completely failed to sustain the charge brought against him; and,

(b) The Southern Paecific Transportation Company Shal| now
immediately €St Or e Mr. Mello t 0 Servi ce with vacation, health, wel fare
and seniority rights unimpaired, and his persomal r ecord cl eared of the
charge."

OPTNION OF BOARD: We do not find in the record a convincing showing
that, as contended by Claimant?s representatives,
notice to Claimant of charge onwhi chhevasto be tried, did not
comply with the requirements of Rule 47 that the accused be given a
written notice of the precise charges against him Thefact that the
Noti Ce used the language that Claimant "may D€" in violation of Rule
810, di d not | eave any uncertainty concerning t he exact occurrencest o
vhich he was equest edt O be answerable, inasmeh as t he days of absence
with whi ch investigation vas to concern itself vere precisely stated (it
Ls stioul af edt hat £ he _davs dremixed tatalled, 38,00t 39 thehigher
figure having been used because of a typographical error) and the Rule
whose violation was t 0 be investigated (Bule 810) was quoted nperti nent
andappl i cabl epart.

I'n short, the notice was such as not to | eave any doubt in
Claimant's mindthat he vas to be tried for being "absent...from /his/
employmeiit without proper authority” and "continuved failure...to
protect [Eig? employment” arising eat Of absences on certain exactly
identified dates.
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As for the nerits of the charges em wich Carrier acted and
t he appropriateness of the ninety (90) days suspension inposed therefor,
it must £irst be observed that the parties do not disagree on certain
facts: (a) Over a period of 65 days cover ed by the charge, Claimant
worked 12 Shifts art of a total of 46 available shifts, (b)someof
these absences I an consecutively for cne to three workdays, cthers f Or
gsix or seven comnsecutive workdays andone period, if rest days are
included as well as one day taken for personal leave and two days for
military Service (inexplicably i n t he midst of a continuous span of
absence attributed to sickness) during which Claiment Was of f from
work for a periodOf 3x0onsecutive days commencing February 8, 1976,
and18 of 19 workdays in late February and early March, 1976, (C)for
all but the fewdays for which personal business and military Service
Wer € given asthe reasons, Claiment calledin that he wasout Si cKk,
sometimes that he would be out contimously for a few days because of
this, most times for one day at a time even though such days repeatedly
followed each Ot her forsubst anti al consecutive periocds,{d) on none Of
t heseoccasi onswasClaimant either asked faror himself offered a
doctor's statewnt to sappert his clai mofillness(nordo we find in
the record, inel investigation hearing, anmyidentification ofsaid
iliness OI illnesses).

Carrier cites s Companmy Rul e which states, in pertinent part.:

"Layoffs from seven to twenty-nine days mast be
requested iIn writing and be approved by immediate
supervisor” and "...witten authorization is not
required f or an absence when sueh absence i S caused
by an employee being under the care of a physician
I n such cases, the identificatiom Of the attending
physi ci an mast be di scl osed.”

We agree with Carrier that Claimant was in Vi Ol ati on of this
rule, but we believe also that significant influence mmst be given to
the evi dence poi nt ed out by Organization that during the entire period
of t hese repeated andext ensi Ve absences, Carrier neverquestionedthe
good faith of Claimant's assertion that he was Out for sick reasons or
demanded medical certification therefor,

Bat we find two other factors in the recordal so of significant
effect om the instant claim
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_ One of these is that prior to the series of absences on
which Carrier acted in the instant matter and starting within ayear
after the commencement 0f hi S employment here, Claimant had been cal | ed
t O discussions with supervision for counselling and warning on five
di fferent occasionsconcerning his absences from assi gned wor kdays
and viclations of Rul e 810, It thus cannot be said (in spite of the
silence of management duringt he | at est span Of protracted absences)

t hat Carrier had not given due notice to Claimant Of i 'S expectations
In respect to absences and Rule 810 observance.

Finally, we find determinatively influential on this matter
t hef act that Claimant refused at investigation tosupply any support
f or the legitimacy of the absences for which he was being tried. He
gave no anmswers Or evasive answerst o questions concerningt he nature
of his purported illnesses, whether he had had a doctoror whohi s
doetor was, andr ef uaedt 0 supply any evidencet hat he was | ncapaci t at ed
from working on those days he had claimed SOt 0 be.

Al'though it is truethatthe burden for pr its case falls
on the accuser, nevertheless, when in the presence of such a prima facie
shoeing of eXt ensl ve and protracted absences (without having been backed
up by showings of authenticity at the time of occurrences, and meking
due al | owance f or Carrier's sl uggi Shness in not having demanded Such
aut henti cati on vhen they Wer e eecurring) eval uation of the case fort he
accused must t ake into consideration his failure to establish a
contraveni ng def enseagai natt he charge that these absenceswere
unjustified when, at the time hefaceshi Saccusers thereon, heoffers
no evidence of the validity of these absences for the reasons whieh had
been asserted by him t her ef or. Sueh aveidance of self-defense
necessarily weakens! he credidbility of Claimant'scase.

We conclude that Carrier was justified in finding that a more
credible case had been established in supportof the violatiomscChar ged
than by the denial efforts of Claimant. \¥ believe, however, for the
circumstances, { hat. t he discipline imposed WaS excessive and will award
thatitbeawnded to amere appropriateone for said circunstances.

The claim will be partially sustained in that the

shal | be amended to a twenty (20)day suspensi on and any lost earnings
(Less income ear ned elsewhere) from the twenty-first (21st) through
%hecrgin_etieth (90th) day of Claimant's suspension shall be paidto him
y Carrier.
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FINDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
' That the Carrier and the Empleyes i nvolved in this dispute
- are respectively Carrier and Enpl oyees within the meaning of the Railway
Labor Act, as approved June 21, 193k4;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involvedherein; and

That t he diseipline Was excessive and i S modified.

AWARD

Claim sustained per Opiniom.

NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: %A/.
cXecutrve Secretar

Dated at Chicago, Illinois, this 31st day of July 1978.




