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(9rutherhccd  of %&road SignaZnen
PARTIES TOIIISPW3: (

(Southern Pacific
( (Pacific Lines)

Transportation Ccqany

sTAm&az,T OF cL;iM: "Claix of the General Comittee of the 3rotherhood
of Railrcad Sigaalmn on the Southern Pacific

Transportation Cozipaq:

(2) the Scuthern Pacific Transportation Coqsny (Pacific
Lioes) has violated and/or tisapplied the Agreexnt bet-geen the Cczrpsny
and its -loyes in the Signal Cepzztwnt, represe&ed by the Srother-
hcod of Failroad Signtien, dated October 1, 1973, particularly
(Apperdix 'B') paragraph 2 and 5, 02' the .Xemrar.d~ of Agreercent  dated
Septeraber 20, 1973 azd Rule 53 of the Schedule Cure& Agreened.

(b) -Hi-. J. B. Visor be awaxded the position of Lead Signalman
(Teap) Gsng No. 25, Eeadquarters,  KLamath Falls, Gregcn, as advertised
in Signa Departrent Builetin No. 165, dated Febmary XL, 1976,  which
Hr. Wisor properly subznitted his 3id on, and was the only Bidder. It is
further requested that the assigrment date be established effective
Pebmary 27, 1976,  the date of Signal Cepxrtzent -Wetin Xo. 166 md
that any and 211 differstial in pay rate accrued dze to this assigment
be made pqable to Yz. J. B. Wiser according to the proper applicstion
of the how rate of py to actual t-be worked."

SIG la-2597

OPIXIOR GF BOAPD: ??e iaust first reject the position of Caxrier that
the subject clati is 21oot because Claizant -ms

promted on April 21, 1976 to the position which the instant claim?
alleges he was ixproperljr denied. It is clesx, frm the record, that
the alleged injury sought to be rectified by the clsim is one which is
identified as a denial of promtion to Claimnt as of ?ebl-zry 27, 1976.
Accordiqly, tneere s-tives a clati ?cr repir of differeoces ix
earnir,gs lost to Cl-i. fcr the pericd of February 27, 1976 to
April 21: 1976  because of actions taken iz~ alleged violaticz of the
Schedule Agree!ne??t  between tie psrties.
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As to the xaerits of the cl&, we find i&at Rule 50 (a) cited.
by Carrier (in y.?hich ability and merit take precedence over seniority
for prmotion, and evaluation of the capability factors is reserved for
mnagemnt) mst yield to the pros&ion provisions for Assistaut
Sigmlmen and Assistant Signal Maintaioers. The latter deals in a
uarticularized way with a clearly identified class of em@oyes and, iu
keeping with the Kidelf held rule of contract construction that the
particular takes Drecedence over the general, this clause takes
preetinence for tine subject mtter of the imtant clause over the &ore
general declaration of Rule 50 (a).

It is undenied that Clairmt, an Assistant Signalsan was the
only applicant for the Lead Signalman's vacancy bmlletined on February ll,
1976. It is also undenied thst Claim&, had earlier filled a teszporary
signaan's position on this Gang. There is no dispute concerniag the fact
t:fat both Signalnan and Lead Sigoalzssn  positions are Class 3 positions,
even tocugh job respor?sibilities  are not identical. Nor does Carrier
refute Grganizatioza's representation that Carrier has, in tine past,
promoted Assistant Signalmen in training to Class 3 positions.

Carrier's objection to prcmotion of Claimant to this vacancy
is based principally on the fact that Claimant had only recently
completed the third training period of his training program. Tkis
consists of four periods of 130 eight-hour days of service. Because
of this, Carrier considered him neither eligible or qualified for the
promotion in question.

As a matter of contract rights and obligations, Carrier
points out that Aqendix "B" states -b its Section 2 that "assistants
shall be required to serve!' the four periods of 130 eight-hour days.
Organization cs33.s attention to the fact that this clause concludes
with the qualifier - "except as hereinafter provided in the agreement"
and Section 5 of the same Appendix permits the elevation of Assistants
who are still in training to Class 3 when "there is a need for more
emplojrees" in Class 3 than are available amorg those who have graduated.
Carrier points out that the ssms Section goes on to say that, in such
cases, the choice shall be among those "who have passed the greatest
amber of examinations" and calls attention to the fact that no
evidence has been presented that Claimant had psssed the greatest
number of examinations, bearing in mind that he hsd only cmnnleted
three of the four training periods.

We find that, in conformity -with Section 5 of Appendix "B",
a need did exist for more employes than were granduated, for the
advertised promotion; this is demonstrated by the fact tbat the only
aaicant to al;Fly for a job declared by Carrier as needing to be
filled, was Claimant, a non-graduate.
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We further find that a proper reading of the qualification
in Section 5 that tine choice shall be smng +hcse who have passed the
greatest nuxber of exatinations, is that such comparisons are to be
zsade asmg bidders. Inasmuch 2s Claizant was tine or& bidder, no
such comparisons were possible.

In addition, we are Frs-uaded from tne yecord that to have
apointed Claim&. to the vacancy would not have brought about a
harsh or absurd result. 'Ihe record iadicates that such promotions
have been within past Dractice and tnat Claizant had demnstrated
probable ability to per?om the work in question, subject to the
protection provided mnagenent i;i Section 5, of a @-day trial period.

Inamch as the remediable asoects cl‘ the claiz ?re?e ended
by Claimark's  prozotio~ oa April 21, 1976, o'z Award %Sll sustain. the
claim for rake-uD pay 0~9~ to teat d&e.

FINDINGS: The Third Division of tine Adjustment Dcerd, .+cn the whoie
record and all the evidence, finds asd holds:

That the prties waived oral hearing;

That the Carrier ar?d the LLzloyes involved is %is dispute
are respectively Carrier and &ployes within the zea2ir.g of the %il.%ay
Labor Act, as a-roved June 21, 1934;

That this Division of the AdjustmDt Beard baas jurisdiction
over the dis-pute imolved herein; acd

That the Agreement was violated.

A W A R D

Claizn partially sustained in that t&ore shall be Taid to
ClaQrant the difference betweez his earnings acd the FJ fc: Lead
Sir-r. (Class 3) for the period bet-deen February 27, i976 and
Apri-l 21, 1976.

By Order of Third Division

AT!cF.ST :

sated at Chicago, Illinois, tbis 31st ds-J of cay 1978.


