NATICONAL RAILRCAD ADJUSTMENT BCOARD
Award Number 22168
THIRD DIVISIOH Docket ¥umber SG 22098

Loui s Yagoda, Referee

(Brotherheed Of Railrocad Signalmen
PARTI ES 70 DISPUTE: (
(ScutkhernPaci fic Transportati onCcmpany
( (Pacific Lines)

STATEMENT OF CIADM: "Claim of the General Committee Of the Brotheracod
. of Railrcad Sigmalmen On the Southern Pacific
Transportati onCezpany:

(2) the Scuthern Pacific Transportation Cempany (Pacific
Lines) has viol at ed and/ or misapplied t he Agreement between t he Cesmpany
and i ts Employes i N the Si gnal Department, represented by the Brother-
hcod Of Railrcad Signalmen, dat ed Cetodber 1, 1973,particul arly
(Apperdi x *B') paragraph 2 and 5,of t he Msmorandum Of Agreement dated
September 20, 1G97land Rul e 530f the 8chedule Current Agreemernt.

(b) Mr. J. B. VWisor be awarded the position of Lead Signaiman
(Temp) Gsng No. 25, Headguarters, Klamath Falls, Cregen, as advertised
i N Signal Department Builetin No. 165,dat ed Februwary 11, 1976, which
Mr. Wisorproper|ly submitted hi s 3id on, and was the only Bidder. It is
further requested that the assignment date be established effective
February 27, 1976,the date of Signal Department Bulletin No. 165 and
that any and 211 differential in pay rate accrued due t0 this assignment
be made payable to #r, J. B. Wisor according to the proper epplication
of the hourly rate of pay to actual tize worked."

Carrier file: Sl G1k8-259/

OPINICH G- BOARD: We mmst first reject the position of Carrier that
the subj ect claim i S moot because Claimant was
promoted on April 21, 1976t0 the position which the instant claim

al | eges he was improperiy denied. It iS elear, from the record, that
the alleged injury sought to berectified by the claim i S one which iS
identified as a deni al of promotion tO Claimsnt as ofFebruary 27, 197¢,
Accordingly, there survives a claim for repeir Of differences in
earnings | 0St t 0 Claimant fCr the pericd of February 27, 1976 t0

April 21,1976because of actions taken in all eged vielaticn Of the
Schedul e Agreement between ti e parties,
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As to the merits of the claim, we find that Ruie 50(a)Cited.
by Carrier (in which ability and nerit take precedence overseniority
for promection, and eval uation of the capability factors is reserved for
management ) must yi el d to t he premotion provi sions for Assistant
Signalmen and Assistant Signal Maintainers. The latter dealsina
particularized Way witha clearly identified class of emloyes and, in
keeping with the widely held rule of contract construction that the
particul ar takes precedence Over the general, this clause takes
preeminencef Or ti ne subject matter Of the instant cl ause overt he more
general declaration of Rule 50 (a).

It i s undenied that Claimant, an Assi stant Signalman was the
only applicant for the Lead Signal man's vacancy bulletined on February i1,
1976, It is al so undenied that Claimant had earlier filled a terporary
signelman's position on this Gang. There i s no dispute concerning the fact
that both Signalman and Lead Signelmen positions are O ass 3positions,
even theugh | Ob responsibilities are not identical. Nor does Carrier
refut e Organization's representaticn that Carrier has, intine past,
pronoted Assistant Signalnen in training to Cass 3positions.

Carrier's objection to premotion of Claimant to this vacancy
is based principally on the fact that claimanthad only recently
conpleted the third training period of his training program This
consists of four periods of 130 eight-hour days of service. Because
of this, Carrier considered himneither eligible orqualified for the
pronotion in question.

As a matter of contract rights and obligations, Carrier
points out that Appendix "B" states in its Section 2 that "assistants
shal | be required to serve™ the four periods of 130 eight-hour days.
Organi zation ealls attention to the fact that this clause concludes
with the qualifier - "except as nereinafter provided in the agreenent”
and Section 5ofthe sane Appendi x permts the el evation of Assistants
who are still in training to Cass 3 when "there is a need for more
employeas” in (lass 3than are avail abl e among those who have graduat ed.
Carrier points out that the same Section goes on to say that, in sueh
cases, the choice shall be anong those "who have passed the greatest
rumber 0f exam nations" and calls attention to the fact that no
evi dence has bheen presented that Caimnt had passed the greatest
number of exam nations, bearing in mnd that he hsd only ccmpleted
three of the four training perieds.

We find that, in conformty -with Section 5 of Appendix"8",
a need did exist for nore emnloyes than were granduated, for the
advertised pronotion; this is demonstrated by the fact tbat the only
applicant t0 apply for a jobdeclared by Carrier as needing to be
filled, was Caimant, a non-graduate.
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Ve further find that a proper reaéing of the qualification
in Section 5 that the choi ce shall be ameng these Who have passed the
gr eat est number of examinations, IS that such conparisons are to be
made amcng bi dders. I nasnuch asClaimant Was tine only bi dder, no
such conparisons were possible.

In addition, we are persuaded fromthe record that t o have
appointed Claiwant t 0 the vacancy woul d not have brought about a
harsh or absurd result. Taerecord indicatesthat such pronotions
have been wi t hi n past practice and that Claiment had demcnstrated
probable ability to perform the work in question, subject to the
protection provi ded managemernt in Section 5, of a é0-day trial period.

Inasmuch aS the remediable aspects of the claim were ended
by Claimant's promotion on April 21, 1976, our Awerd will sustain t he
claim fOr maks-up pay only tO0 that date.

FINDINGS: The Third Division of tine Adjustnent Beard, wpen the whel

record and all the evidence, finds asd hol ds:

That the parties waived oral hearing;

That the Carrier and the Emplcyes involved iz <his dispute
are respectively Carrier and Employes W thin the meanirg Of the Railway
Labor Act, asaporoved June 21, 1934;

That this Division of the Adjustment Becard kas j urisdiction
over the dispute involved herein; and

That the Agreementwas Vi ol at ed.

AWARD

Claim pertially sustained in that trere shall be zajdto
Claimant the difference between hi s earnings and the ca,r for Lead
Signalman (C ass 3) for the period vetween February 27, 1576 and
April 21, 1976.

NATICHAL RATLROAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST: // & ’1’/‘ ﬁ%ﬁ{/&j—&-

l
kv
ecutive Secretary

Dated atChicago, Illinois, this 21st dzy of sy 1978.




