NATIONAL RAlI LROAD ADJUSTMENT BOARD
Award Nunmber 22180
TH RD DI VI SI ON Docket Number NMSX-20805

Louis Norris., Referee
(C arence Brown

PARTI ES TO DI SPUTE: (
(REA Express, Inc.

STATEMENT OF CLAIM This is to sexwve notice as required by the rules of

the National Railroad Adjustment Board of mny inten-

tion to file an ex parte subm ssion on July 3, 1974 covering an-unadj usted
di spute between ny client, Carence Brown, and the Railway Express Agency
involving the question of wongful discharge fromthe Railway Express Agency.

OPI NI ON_OF BOARD: Claimant was enployed by Carrier on July 6, 1965 and re-
mained in service until Decenber 22, 1968, when he was
furloughed. On Decenber 16, 1969, Carrier sent Claimant a telegramrecall-
ing himto service as of Decenber 23, 1969. Cainant failed to report on
said date. On Decenber 23, 1969, Carrier sent Oainmant a second telegram
advising himthat he was being dismssed fromservice due to failure to
report for work, in accordance with Rule 3 (0) of the Agreenent between

the parties. Both telegrans were sent to Claimant at his residence address
then on file with Carrier.

Caimwas initiated on behalf of Caimnt on January 29, 1970, by
letter of the Local Chairman, alleging that both tel egranms had not been re-

ceived by O aimnt "because it had been addressed . . . to his forner resi-
dence," The claim letter requested that Caimnt be "returned to service
and conpensated for time lost." Thereafter, appeals were made on the prop-

erty up to and including the highest appeal officer. The claimand all
appeal s were declined by Carrier, the final declination being dated July
10, 1970.

On August 15, 1973, Caimant's attorney appeal ed to Speci al
Board of Adjustment No. 752, and, upon being advi sed by Carrier that such
Board was then in inactive status, he submtted the dispute to this Board
on June 3, 1974.

At the outset, Carrier raises objection to the propriety of this
appeal on the ground that it is tinme barred under the provisions of the
Rai | way Labor Act. It is conceded that no specific time [imt is set forth
in the Act. However, one of its stated purposes is the pronpt and orderly
settlement of all disputes. A period of 37 nonths el apsed between the fina
rejection of Clainmant's appeal on the property (July 10, 1970) and his appea
to the Special Board (August 17, 1973). Carrier urges that this period of
37 months is an unreasonable length of time to perfect an appeal, and is not
In compliance Wth the Railway Labor Act stricture on "pronpt" settlement of
di sput es.
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Carrier cites, anmg&others, two prior Awards of this Board which

are pertinent to this dispute. In Award No. 8162 (Bailer) we stated:

foll ows:

"It is argued that consideration of this claimon
its merits is barred by virtue of Petitioner's un-
reasonable delay. W agree with this contention
under the confronting facts. One of the stated
purposes of the Railway Labor Act is '(5) to pro-
vide for the pronpt and orderly settlenent of all

di sputes grow ng out of grievances or out of the
interpretation or application of agreements cover-
ing rates of pay, rules or working conditions.' In
Award 4941 we stated:

t- ... Wile it is true that a
tine limt in which an appeal
must be taken to this Beazd from
an adverse determnation by a
Carrier is not stated in the Act,
or in the agreenent before us, it
is contenplated that disputes arising
under it shall be handl ed expedi~-
tiously., The parties are entitled
to a reasonable time to appeal in
the light of all the circunstances.'

"In the present instance we think the Petitioner
all oned an unreasonabl e period to el apse before
appealing its claimto the Board, Wth 26 nonths
havi ng passed since denial by Carrier's highest
appropriate Officer and 19 nonths after the term
ination of further discussions initiated by the
Organi zation, we think Management was entitled to
concl ude the Enpl oyees had accepted its adverse
decision. There are no extenuating circunmstances
invol ved. The appeal nust be dismssed."”

In Award No. 6229 (McMahon) we affirned this principle, as

", . .. This action by the General Chairnman in

filing and notifying the Carrier, approximately two
years after denial, of their intention toappeal to
this Board, is in our opinion an unreasonable time

in which to take such further action, and certainly is
not in conpliance with the Railway Labor Act. See 2,
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"' General Purposes' as set in (4) and (5) of said
section. There is nothing contained in the Act nor

in the current Agreenent which puts a tinme limt on

the filing of an appeal to this Board from any deni al

of a claimby the Carrier, but such appeal must be
pronpt and orderly. Certainly the parties are entitled
to a reasonabl e period of tine in which to perfect an
appeal to this Board, but a period of approxinmately two
years in which the Organization elected to further assert
its rights to this Board is unreasonable, and not within
the purview of the provisions of the Railway Labor Act,
and said claimshould be denied. W are in accord with
Award 4941, Carter Referee."

We are not persuzded by Claimant's contention, as stated iz his
attorney's submissiocn, that he was "&sled" or that "he was not notified of
the rejection of the said claim.” The facts speak to the centrary, for en
June 19, 1970 Claimant fiied a complaint of discrimination with the
New York State Division of Human Rights "after failing to receive his union
t 0 represent him,"” This in spite of the fact that the Oganizationwas ~
engaged at that very time in the processing of its appeal to the Carrier.

For it was not until one month later, on July 10, 1970, that the final
appeal on the property was rejected. He knew then ané prior thereto

that his appeal was bei ng rejected by Carrier, as witness his filing of the
complaint of discrimination on June 19, 1970, and the statement tTherein
contained as to "terminating me from enpl oyrment."

In view of the above cited precedents, therefore, and the fore-
going facts and circunstances, we are conpelled to the conclusion that Pe-
titioner's inordinate delay of 37 nonths in filing his appeal to the Speci al
Board of Adjustnent was in violation of the spirit and stated purpose of the
Rai | way Labor Act. Hs claimis therefore tine barred and nmust be dism ssed.

Odinarily, the foregoing would termnate our Qpinion at this point,
However, various issues are raised in Petitioner's submission which.merit
comment,

1) The Caimof No Investigation.

~ Claimant's attorney makes the foll ow ng statement in hi S initial
submission.  “"Initially, it is conceded that there is a provision in the
Uni on contract which enmpowers respondent t0 terminate the employment Of any
employee who fails to respond to a call ordering himto return to work
_after a lay-off," The specific provision of the Agreement _here applicable
i s Rule 3(o) which reads es follews: -
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"(o) Wien a bull etined new position, or vacancy,
is not filled by an enploye in service senior

to a furloughed enpl oye who has protected his
seniority as provided in this rule, the senior
qual ified furloughed enploye will be assigned
and called to fill the position. Furloughed
employes failing to return to service within
seven (7) calendar days after being notified (by
mail or telegramsent to the |last address given)
or give satisfactory reason for not doing so
wi |l be considered out of service."

Nevertheless, it is urged that Caimant was entitled to an "Inves=-
tigation'" under Rule 11. W cannot agree. Rule 11 is entitled "Discipline
Gievances and Wtnesses" and is specifically designed to cover discipline
cases based on offenses. O aimant was not disciplined under Rule 11 and con-
sequently there was no requirenent that an investigation be held. He was
termnated under Rule 3(o), which is clear and unanbi guous and does not re-
quire an investigation prior to termnation. Petitioner's contention in this
respect is therefore without nerit and is disallowed.

2) The issue of the telegrans and claimof "wrongful discharge.”

Four dates in the record are significant here:
a) Decenber 22, 1968 = The date on which O ainmant was furloughed

b) COctober 21, 1969 -~ The date on which he noved to a new address.

c) Decenber 16, 1969 -« The date of the first telegram
d) Decenber 23, 1969 = The date of the second telegram

Rul e 3(o) provides specifically that a furloughed enpl oyee who fails
"to return to service within seven cal endar days after being notified (by nai
or telegramsent to the |ast address given) or give satisfactory reason for
not doing so will be considered out of service." (underlining supplied). The
record shows that Caimant was so notified by telegramsent to the |ast address

given, He failed to respond and was ruled out of service.

Caimant attenpts to show "satisfactory reason" for not responding
by claimng that he notified the Brotherhood as to change of address.
This, however, does not constitute notice to respondent Carrier. He states
further that "on November 25, 1969, he notified respondent by a witten notice
of the said change of address” but he fails to state specifically whom he noti-
fied, nor does he submt a copy of such "witten" notification, which Carrier
denies ever having received. Additionally, the letter of the Local Chairman,
dated January 29, 1970, contains the statenent that Caimant "on or about
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Novenber 15, 1969 corrected his address in Room 4, Pennsylvania Express
Terminal." This is a purely self-serving statement w thout any supporting
proof in the record and is not consistent with other statenents of Caim
ant referred to above.

A ai mant noved on Cctober 21, 1969 from his address on record

with Carrier. He was a furloughed enpl oyee; notice of recall to service could
cone at anytime. Hs responsibility, therefore, was a sinple one = to notify
Carrier pronptly of his change of address. This he failed to do at any tine
prior to date of the first or second telegram The record indicates no evi-
dence to the contrary. The vague unsupported assertions cited above are not
convincing, nor do they constitute proper proof of "satisfactory reason" for
not respondi ng.

The Carrier fulfilled its obligation under Rule 3(o) by sending its
telegramto Claimant "to the last address given." The fault for its nonre-
cei pt must rest upon Claimant. The claim therefore, that he was wongfully
discharged is without nerit.

Accordingly, we find that this claim must be dismssed. Firstly,
because it is time barred, and secondly, because the evidence on the nerits
clearly preponderates in favor of Carrier

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes wWithin the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over
t he dispute involved herein; and

£

That the Agreement was not viol ated.
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NATIONAT, RAILROAD ADJUSTMENT BOARD

I
o, By Qrder of Third Division
ATTEST? M ;W

Executive Secretary

Dated at Chicago, Illinois, this 31st day of August 1973.




