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NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 22188
THRD DIVISION Docket Number CL-22198

Robert A Franden, Referee

Brot herhood of Railway, Airline and
Steanship Cerks, Freight Handlers,
Express and Station Employes
PARTTES TO DI SPUTE: (
(Elgin, Joliet and Eastern Railway Conpany

STATEMENT OF CLAIM G aimof the System Conmittee of the Brotherhood
(668459) that:

1. The Carrier violated the effective Cerks' Agreement
when it suspended M. D. R Smith fromits service for a period of ten
days from Septenber 26, 1976 to and including Cctober 5, 1976, following
an investigation which was held in contravention of the Agreenent;

2. Carrier shall now conpensate M. Smith for all tine |ost
as a result of this suspension fromservice and shall clear his record
of the charges pl aced agai nst him

CPINTON OF BOARD: This is a discipline case in which claimant was
assessed a ten (10) day suspension follow ng an
investigation Whi ch was hel d on Septenber 15, 1976. The crux of this
di spute, however, does not involve the guilt or innocence of the
claimant. Rather, we are concerned here onI%/ with an alleged violation
of the Rules of the Agreement which deal with the issue of time limts
agpl icable to the handling of discipline mtters, specifieallyRul es

25 and 26 thereof which read as foll ows:

"RULE 25 ~ ADVI SE OF CAUSE

"An employe, Charged with an of fense, shall be
furnished wth a letter stating the precise charge
at the tinme the charge is nade. No charge shall

be made that imvolwves any natter of which the
carrier has had know edge thirty (30) days or nore."
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"RULE 26 = INVESTIGATION

"An employe Who has been in the service nore than
sixty (60) cal endar days or whose application has
been- formally approved shal | not be di sciplined or
dismssed without fair and inpartial investigation.
He may, however, be held out of service pending

such 1nvestigation only when charged with intoxication
acts of dishonesty, or acts of a wery serious nature.
The investigatiom shall be held within seven (7)

cal endar days of the date when charged with the

of fense or held fromservice. A decision will be
rendered within seven (7) calendar days after
conpl eti onof investigation. The time [imts
provided in this rule may be extended by nutua
agreenent . "

The situation involved in this case steamed from an occurrence
on August 22, 1976. Originally, on August 23, 1976, claimant was
notified to attend an investigation on Septenber 8, 1976 relative to
the occurrence of August 22, 1976. Subsequentlz on August 30, 1976,
claimant was notified that the investigation scheduled for Septenber 8,
1976 was cancelled. Later, on Septenber 8, 1976, claimant was in-
structed to attend an investigation on Septenber 15, 1976, which
resulted in the ten (10) day suspension.

Petitioner has avidly argued that under the clear and
unanbi guous | anguage of Rule 26 the original notice of investigation
dated August 23, 1976 was defective on its face and therefore it
follows that what took place on Seﬁtenber 15, 1976 "was not a
| egitimte proceeding and cannot therefore have produced a legitimte
result.”

At first blush, this argument appears to have nerit. The
| anguage of Rules 25 and 26 are indeed clear and unanbi guous. The
integrity and sanctity of such unambi guous rul es nust be preserved.
. However, a review of the conplete record in this case causes that
first blush of legitimacy to fade for we find uncontroverted evi dence
that claimant acknow edged his responsibility in the involved situation
and initially indicated to Carrier that he woul d waive the investigation
as first scheduled and it was accordingly cancelled. After clainant
decided to "change his mnd" and did not sign the acknow edgnent of
responsibility, the investigation was reschedul ed by notice dated
Septenber 8, 1976 and the investigation was held on Septenber 15, 1976.
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Caimant, after having pursued the course which he did,
cannot now successful ly argue the technicality that the original
notice which was voided as a result of his actions was inproper
Bmi ti 0.

The fact remains that there was but one investigation held

and it was scheduled and held within the tine [imts required by
both Rules 25 and 26. Therefore, the claimoutlined herein nust be

deni ed.
FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol ated.
A WA RD

C ai m deni ed.

NATIONAL RATLROAD ADJUSTMENT RBOARD

By Ordex of Third Division
- ATTEST:: ZW | Om

Executive Secretary

Dated at Chicago, Illinois, this 29th day of September 1578.




