NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunmber 22199
TH RD DI VI SI ON Docket Number CL-21737

Ceorge S. Roukis, Referee

(Brot herhood of Railway, Airline and
( Steamship Cerks, Freight Handlers,
{ Express and Station Enpl oyes
PARTI ES TO DISPUTE: ( .
(Kentucky & | ndi ana Term nal Railroad Conmpany

STATEMENT OF CLAIM O aimof the System Conmttee of the Brotherhood
(G.-8201) that:

1. Carrier violated the Agreement, particularly Rules 18 and
16, when on March 26, 1975 Cerk R F. Burns was disallowed an exercise
of seniority over a junior employe to claimthe 11:00 P.M to 7:00 A M
Consol e Qperator position.

2. Carrier shall, because of the violation cited in (1) above:

(a) Conpensate Cerk R F. Burns for any nonetary
loss incurred, and

(b) Allow Cerk R F. Burns to exercise his
seniority rights to the 11:00 P.M to 7:00 A M
Consol e Qperator position.

OPI NLON_OF BOARD: This Board has carefully reviewed the numerous
argunents raised by the parties. Wile we

recogni ze Carrier's strong avernent that pertinent specifications of

the Railway Labor Act, particularly, General Purposes, Section 2(5);

Section 2, Second; and Section 3, First (i), were not fully mat,

we find sufficient evidence to suggest otherw se.

W will not belabor this point by an interpretive assess-
ment of the changing argunentative distinctions nmade on the property,
except to note that claimant satisfied the intended requirenents
of the aforenentioned provisions, The case i s properly before us on
these procedural grounds.

Conversely, we are also clearly mndful of ¢lzimant’s
| egal claimagainst Carrier for a purported back injury sustained in
1971 and Carrier's understandable concern to protect itself from
expanded liability, but we believe that Carrier acted somewhat
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precipitately, when it declined claimant's application for the 7:00 A.M.
Consol e Qperator's position.

Neverthel ess, despite this observation we cannot disregard
the relevance of Grcular No. 1 which expresses in clear and unm stakabl e
| anguage the mandatory requirenent that "all data submtted in support
of enpl oyees' position nust affirmatively show the same to have been
presented to the carrier and nade a part of the particular question in
dispute." Petitioner's ex parte subnission to the Board contai ned
supportive docunentation D-2 through D-5 which was not in fact
exchanged on the property, but in substance discussed within the
tactical framework of petitioner's assertions. The documents were
proper .

But the inclusion therein of Employes' Exhibit D-1 which
details dialogue and significant perceptions affects the heart of this
case. The contents of this docunent were not made known to Carrier
until the above subm ssion wes sinmultaneously received by Carrier and
the Board. Unlike claimant's exhibits D-2 through D-5 which contain
essentially uncontested and wel | -known fact situations, D-| contains
substantive data, conversational recollections and inferences which
are germane to this dispute and deserving of rebuttal. It should not
have been included as supportive evidence.

_ Ve reco?nize that the aﬁparent eguities of this )
dispute were not fully addressed herein, but the National Railroad

Adj ustment Board has set forth explicit procedures which nust be
judiciously observed. In the instant case, we are confident that we
have applied our denmanding standards, consistent with our adjudicative
obligation. W will deny the claim,

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enployes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and




Awar d Number 22199 Page 3
Docket Nunmber CL-21737

That the Agreement was not viol ated.

AN A R D

d aim denied.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: //fj-é{/ . (?/Z.»ﬁé; 22 e’

Executive Secretary

Dated at Chicago, Illinois, this 13th day of Cctober 1578.




