
~ATICUL 3AIL3OAD AMlJST~~:NT BCAXI
Awzrd pmber 22203

THEID mYISIo;I Docket Number CL-22137

Zoseph A. Sickles, Referee

(3rotherhcod of Pailwutey, Airline and
( Steamhip Clerks, Freight iiamdlers,
I Exaress ad Station Esioloves

?.mTIzS To msm: ( =
(Minnesota Transfer ?isilmy Conpsr;r

sTj&m:!“z:z  oip CM=& Clsiia of the Sgstm Cozmittee of the 3rotherhood
(CL-8368) that:

(1) !E?e Carrier violated th9 DrOVisiCTis  of the Sfi~ 1: 19j8
Shs .Adree-Pnt by dischszging :.ir. T. 3. -SUfitJ, Clerk, St. PX,L, ZhZ-
sota fro3 the service of the Cozpany, effective Xcvenber 21, 1975; asd,

(2) The Carrier shall nm Ibe required to reimtate Xr. '5'. 3.
Lkfl"y to the service of the Ccqzmy effective NoveiDer 21, 1975, co3
pemated for rll loss of co,izensation,  con+'u,n'2.mce of insur3nce
coverage, sick leeve end vacation allomnce.

O?INICN OF sx?a: Cn Xc-re=ber 20, 1975 Claimnt was instructed to
report for en investigation on %overioer 26, 3.975,

concerning asserted umuthorized  absence frc3 dut;r on November 19 and
20, 195.

On ?Jovenber 21, lgj the Claixant's position (No. 6j) was
bulletined effective December 1, 1975 with the notation:

'Xnen the Carrier's Special Agent delivered the notice of
investigzticn (on Novenber 24, 197j),eccording to the Cleiloant, the
Agent was ad-tised that the Eoploye hzd a doctor's appointrent scheduled
oh the next day, and on the 2jtn, Claizmtz"o aother allegedly notified
the Carrier that the &ploye had been hospitelized.  Ncnetheless, tie
Carrier conducted the imestigation without the ClaFcant.

On X0-retier 28, Carrier advised the ClnT>Ant thst he hx?d
failed to appear at the imesti,gztior,, did not request a post-
panezest, and that "his services...ore  temztsd."
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The Organization urges that the records confim that tne
Claim& was hospitalized frozlO:30 A.K. on November 25, 1975 until
Decenber 12, 1975, and the fact that Carrier did not attea@ to verify
the informtion given by the CleT&nt's o&her is indicative of the
failure to conduct a proper hearing - which is further emp'haaized  by
Carrier's posting of a bulletin of a 'permanent vacancy" ~prior to tSe
investigation hearing.

At the investigation, Clailsnt's  Supervisor testified that
Clail3ent had advised that he would rqort for duty on both November 19
and Novenher 20, yet he failed to do so. Further (and in accordauce
with the notice of investigation) the Ziaploye's'prior  record was
considered. Fimlly, the Supervisor stated that in his "personal
ooinion" (based LFon certain stated conclusions) the Clainu.?t vas an
"&curable alcoholic ".

During the appeilate procedure on the property, the Vice
?reaident and General ‘Manager denied ttat the Special Agent :<as advised,
on Xovember 24, 1975, that the Claimant had a aedical appointment on the
following day, but be concedes that a telephone call was received on
November 25 from Claimnt's mother, advisa that Claixant was
"going to the hospital." However, he poislts out that "00 znention -ms
mde of his being cotiined there and no request was zade for a postpone-
znt of the investigation."

Although we are unable to find any such testiqny in the
transcript of investigation conducted on November 26, 1975 (even
considerirzg the gratuitous personal opinion),the sane Carrier Official
stated, in the letter cited above, that the Claizant:

I, . ..failed to appear for work on two consecutive
days because he xas drunk and he had bean
drinking before the events leading to this
investigation.".

Although the Organization pointed out, on the Drooerty, that
there was no evidence of record to substantiate the above citation,
Carrier faailed to retract it.

The parties have argued the basic factors which they feel are
appropriate conceroing tie conducting of a hearing without the Exzzloye
being present. The fact that a postponement was not sought say very
well be e=lained by the Claizuant's hospitalization. In any event, when
the Claimnt did not report at the desi,mted time, t&e knowledge that he
was hospitalized might have prosrpted sozae inquiry by the Carrier as to his
whereabouts in a ?natter of this magnitude rather than the legalistic
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approach Aich was iclicwed be-e. Eut., it is -xn,?K?szary to rely ?,?:?:;I
upon Cat aqect of the case.

&cisi.m to ?rcceed xith the invest.iga;cior,
without imking inqciq as to CiaWnt's xbereabc-&a,  CarrierT(1)
derzoastrated a pre;ud@ent xhen it pcsted a "perzaxnt" WC&~ prior
to the investigation, (2j accepted - ski sssLxedly relied qon - a Y- I
"personal 0pii;ion" concerning a him{ cc@ex medical prcblex fro3
an izdividxl xho is not an ezert in that fifld, sac(3) ziade
unsl;bstantia,ted "factuai;'  assertiox cozxrning alleged "dmnkemess,:'
-when the ClaLm&. 'rzs cit,ad fcr other frfraeXoos.3

It zy very well be that this Caizent s-dfers -03 a sei‘ere
problem which hs a dtrect tesring uyn tiz amplo~ezt r~iatisnship.
Eut, even if that is the case. it is ns: e. basis :‘.cr i,gccrizs the
requiremxt tina’; be b2 xYo2itsd. t hi: 3rd imtrtisl heariq acd X-T
handling of the disp~k. C~rrier's act-ion cc&.idered  in its entirety
deprived hti of' that right.

A yrtion of the clsi3 seeks "continuance of i3suaxe
covers ge . " &:ards of -this &ard have deter.tined "r.o prqer basis" fez y - 3
such a claiz see Aw,rd 2osg and 21121.

FIXXXS: !E?e !%ird Division of -L'ne Adjustment Ecard, WC?. the :tr,ole
record and all the evidence, licds asd holds:.

That the parties waived oral bearing:;

That the Carrier and the LzLoyes icvcl-red in this disp‘ute
are respectivel;r Carrier and Ezployes within the xeaning of the I(a~Llmg
Labor Act, as approved June 21, lsj;jh.

Tnat this Division of the Adjnstmznt Eoard has j-x-&diction
over the dispute imolved herei:; ax?
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coverage."
Clati sustained except for that portion dealiog with "insurance

H.4TIONAL RAILEOAD ADJVSTHE3T  BOARD
Ey Order OS" Third Division

AT'EST:

Dated at Chicago, Illinois, this 13th day of October 1978.


