NATICNAL RAILROAD ADJUSTMENT RBOARD
Award Yumber 22203
THIRD DIVISION Docket Number CL-22137

goseph A Sickles, Referee

(Brotherheod Of Railwey, Airline and
( Steamship C erks, Freight Handlers,
( .Expressand Station Zmoloves
PARTIZS TO DISPUTE: (
(M nnesot a Transf er Railway Compary

STATEMEIT OF CLAIM: Claim Of the System Commitiese Of the Rrotherhocd
{GL-8368) that:

(1) Tae Carrier violated the vrovisicns of the juiy 1, 1558
Rules Agreement DY discharging Mr. T. E, Du?fy,Clerk, St. Poal, ilinpe-
scta fro3 the service of the Coxpany, effective Hovember 21, 1975; aad,

(2) Tne Carrier shall now be required to reinstate »
wffy to the service of the Cempany effective Hovamber2l, 1%
gusated for 211 |1 0SS of compensation, continuvance Of insurance
overage, sick 1eave end vacation allowance,

7

Ohd ot

CPINICH OF BCARD:  Cn Nevember 20, 1975 Claimant WS instructed to

_ report for en investigation on Xovember 26, 1575,
concer ni ngassert ed unauthorizedabssnce frem duty ON November 13 and
2¢, 1375.

~ On Hovember 21, 1975 the Claimant’s position (No. é5)was
bul | etined effective December 1, 1975 W th the notation:

"EXFSCTED DURATICN: FERMANENT"

Wnen the Carrier's Special Agent delivered the notice of
investigaticn (0N November 24, 1975),according t 0 t he Claimant, the
Agent WaS advised t hat t he Exploye had a doCtoOr'S appointment scheduled
oh the next day, and on the 25th, Claimant®s mother al | egedly notified
the Carrier that t he Employe had been hospitalized. Ncnetheless, the
Carrier conducted the investigation W thout the cilaimant.

_ On Jovember 28, Carrier advised the Claimant that he had
failed to appear at the investigstion, did not request a posi-
ponement, and that "hi S services...areterminnted,”
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The Organi zati on urges that the records confirm that the
Claimant Was hospitalized from 10:30 A.¥, On November 25, 1975 unti |
Decemker 12, 13975, and the fact that Carrier did not attempt to verify
the information given by the Claimant's mother i S indicative of the
failure to conduct a proper hearing ~ which i S further emphasized by
Carrier's posting of a bulletin of a 'permanent vacancy" pricr t0 the
i nvestigation hearing.

At the investigation, Claizmant's Supervisor testified that
Claiment had advi sed that he woul d report for duty on both Novenber 19
and November 20, yet he failed to do so. TFurther (and in accordauce
with the notice of investigation) the Ezploye's prior record was
considered. Pinally, the Supervisor stated that in his "personal
opinion" (based upen certain stated concl usi ons) the Claimant was an
"incurable al coholic ™

During the appeilate procedure on the property, the Vice
President and CGeneral Manager denied tkat the Special Agent was advi sed,
ON November 24, 1975, that the O ai mant had a medical appointzent on the
fol  owi ng day, but be concedes that a telephone call was received on
November 25 fromclaimant's not her, advising t hat Claiman: wes
"going to the hospital." However, he points out that "po mention was
made Of hi s being confined there and no request was made fOr a postpone-
ment Of the investigation."”

Al though we are unable to find any such testimony in the
transcript of investigation conducted on November 26, 1975 (even
considering t he gratuitous personal copinion),the same Carrier Official
stated, in the letter cited above, that the Claimant:

". ..failed to appear for work on two consecutive
days because he was drunk and he had bean
drinking before the events leading to this

i nvestigation.".

Al though the Organization pointed out, on the property, that
there was no evidence of record to substantiate the above citation,
Carrier failed toretract it.

The parties have argued the basic factors which they feel are
appropri ate concerning tie conducting of a hearing wthout the Emilcye
being present. The fact that a postponement Was not sought may very
wel | be explained by the Claimant's hospitalization. 1Inany event, when
the Claimant did not report at the designated tine, tneknow edge that he
was hospitalized mght have prompted some inquiry by the Carrier as to his
whereabouts in a mstter of this magnitude rather than the legalistic
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approach which WasS fellcwed neres, But, It | S urnnacessary o rely sclaly
upon that aspect Of the case.

_ En addition to the decision t O procceed with the investigezion
Wi t hout making inguiry as t O Claimant's whereabouts, Carries] (1)
demonstrated a prejudzment when it posted a "permenent” vacancy Prior
to the investigation, (2] accept edp- 2nd azsumediy relied upon - a )(‘ |
"personal cpinion" cencerning a highly ccmplex medical prcblem from
an individual who i S NOt an expsrt in that field, and[{3)zade
unsubstantiated "factual’ assertions concerning al fege "drunkennsss ,”
when t he Claimant was cited for Ot her infractions.T]

|t mey very well be that %his Claimant suffers from a severa
problem WNi Ch has @ direc tearing ugon the employment relaticnship.
But, even if that is the case, it IS not 2 basis for igaorinz the X, g
reguirerent thal ne be slforded 2
handling Oof the dispute. Carrier
deprived nim of that right.

*

-

fair and isgartizl hzaring and
"sact-10nccneiderediNitsentirety

]

wn

A zertion of the clzim seeks "continuance of insurance
covers ge . " Awards Of this Bocard nave determined "no proper basis" for Y © 3
such a claim, See Award 20631 and 21321,

FINDINGS: The Third Di vi sion of tae Adj ustnment Zcard, uoen the whole
record and al | the evidence, firés and holds:
That the parties wai ved oral bearing:;
That the Carrier and the Zrployes invelved in thi

ar e respectively Carrier and Employes witnin t he meaning of
Labor Act, as approved June 21, 1g3k,
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Taat this Division of the &djustrent Beard has jurisdiction
over the dispute irvolved herein; and

That tha Agresment wasz viclaised.
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A w ArRD

Claim sustained except for that portion deaiing With "insurance
coverage."

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Illinois, this 13th day of Cctober 1978.




