NATTIONAL RATLROAD ADJUSTMENTBOARD
Awnard Nunber 22211
THIRD DMSI ON Docket Number CD- 22042

Ceorge S. Roukis, Referee

(Brotherhood of Railway, Airline and
Steamship C erks, Freight Handl ers,
Express and Station Employes

[ Chicage, Mlwaikas ,St. Paul & Pacific
( Railroad Company

PARTI ES TO DISFUTE:

STATENMVENTOF cLatM: Cl ai mof the System Committee Of the Brotherhood
GL-8341,t hat :

"L) Carrier Violated the Oerks' Rules Agreement at M| waukee
Wsconsin when it permtted enploye D. A Paquin, during his schedul ed
Vacation period, to performovertine work when other qualified employes
were avai | abl e for such work.

2) Carrier shall now be required to conpensate enploye
J. R IaCroix for an additional eight (8) hours pay at the penalty rate
for November 15, 16, 22 and 23, 1975.

3) Carrier shall now be required to conpensate enplore
M.J. Leonard for an additional eight (8) hours pay at the penalty rate
for Novermber 17, 18, 19, 24, 25 and 26, 1875."

OPINION OF BOARD:  This case represents a basic contract interpretation
dispute. The fact devel opments are explicit.

~ Claimants argue that carrier Violated the Agreenent by
permtting CGerk Paquin to work at the overtime rate during his schedul ed
Vacation, while other qualified employes were available to performsuch
servi ce.

Carrier avers that demanding service requirenments and the
inability to provide relief necessitated workingCerk Paquin on his
position, which it contends was consistent with the requirenments of
the 1941 Vacation Agreenment as anmended.

The pertinent provisions of the 191 Vacation Agreenent provide:
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Article 5

"Bach enpl oyee who is entitled to vacation shall take
same at the tine assigned, and, while it is intended
that the vacation date designated will be adhered to
so far as practicable, the management shall have the
right to defer'same provided the enployee so affected
is given as much advance notice as possible; not |ess
than ten (10) days' notice shall be given except when
energency conditions prevent. |f it becones necessary
to advance the designated date, at least thirty (30)
days' notice will be given affected enpl oyee.

If a carrier finds that itcannot rel ease an enpl oyee

for a vacation during the cal endar year because of

the requirenents of the service, then such enployee shall
be paid in lieu of the vacation the allowance hereinafter

provi ded. "

W notice after careful analysis of this Article and
applicable National Railroad Adjustment Board decisional |aw that
employes as far as practicable are to begiven their vacations. This
is a specific policy objective. Referee Wayne Morse's benchmark
interpretative award enphasi zes its intended applicatory framework
It states in part that,

"It is the view of the referee that when the |anguage
of the second paragraph of Article 5is read in the
light of the primary purpose of the vacation Agreenent,
nanely, that all enployees who can qualify shoul d
receive a vacation, the conclusion is inescapable that
carriers do not possess the unrestricted right or
option to keep an enployee at work and grant him extra
pay in lieu of a vacation."

He further defines the parametrieal bounds of Article 5's
second paragraph by stating,

* . ..that all enployees who qualify for a vacation shoul d
receive a vacation, except in those extraordinary instances
in which the granting of a vacation to a given enPonee
woul d seriously interfere with the requirenments of service."
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In the instant case we are not confronted with a management
initiated deferral decision or an unforeseen emergency, but the
assertion of demanding Service requirenents and unavailable relief. In
carrier's submssion p. 13 record, it states,

"bue tothe Carrier's inability to provide vacation
relief for M. Paguin's assignment and t he denandi ng
service requirenents they were unable to rel ease
enpl oyee Paquin to commence his schedul ed vacation."

Again on p. 22 record, carrier states

"ghey mgst reﬁognize the fact that the carrier found
t he need of this employee's service so greatt hat they
coul d not releasehimto commence his sc%eauled
vacation."

Wile the term "Demanding service requirements" is
perhaps conceptual |y di stingui shable fromah emergency, which is
properly defined as "an unforeseen ecombination of circunstances which
cal | s for immediate action," see award 10965 (Referee Dorsey), we
bel i eve that something significantly beyond t he normal exi gencies of
the job nust be present. The Morse award postul ates "extraordinary
i nstances" as a standard.

Carrier's original vacation approval would certainly
presuppose that the position demands of C erk Paguin's assi gnnment were
adequately covered or else adeferral would have been requested

We agree that carrier has the right to work the vacation
schedul ed incunbent in the absence of appropriate relief, when demanding
service requirenents warrant his retention, but we believe that something
more than a nmare assertion of this contingency is necessary. Carrier
shoul d have spel |l ed out the specifics of demanding Service requirenents
inthis instance and persuasivelg denonstrate that no other employes
coul d performclerk Pacquin*s job. It did not do so. Qur reviev of the
precedent cases cited reveals a greater degree of situational specificity.
Moreover, We concur With carrier's observation that the overtine

rovision (Rule 32) is not the issue before us, but its application would
ave been appropriate when there was no qualified relief worker available
aﬂd clﬁinants were qualified and fit to performthis work. W will sustain
this claim
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FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and holds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute
-are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as approved June 21, 193%;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was viol ated.

AWARD

C aim sustai ned.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ‘
Executive Secretary

Dated at Chicago, Illinois, this 31ss  day of Cctober 1978.




