NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 22212
TH RD D VI SI ON Docket Number CL-21921

James F. Scearce, Referee

(Brot herhood of Railway, Airline and

( Steanship Oerks, Freight Handlers,

( Express and Station Employes
PARTIES TO DI SPUTE: (

(Maine Central Railroad Conpany
{ Portland Terminal Conpany

STATEMENT OF CLAAM O aimof the System Cormittee of the Brotherhood,
(GL-8300), t hat :

CLATM NO_ 1

1. Carrier violated the Agreement between the parties when,
on June 21, 1975, it required P. D. Gaham regularly assigned operator
at Danville Junction, 11 PPM to 7 A M, to suspend work fromhis
position to fill a vacancy on the third shift at Pf Tower, Rigby,
Maine, 11 P.M to 7 A M

2. Carrier shall, as a result, conpensate P. D. G aham
eight (8) hours' pay at the pro rata rate of his regular assignnment at
Danville Junction for June 21, 1975.

CLAIM NO._ 2

1. Carrier violated the Agreement between the parties when,
on July 12, 13 and 16, 1975, it required P, B, Tinberlake, regularly
assigned relief operator at PT Tower, Rigby, Maine, to suspend work
fromhis position to fill a vacation vacancy on the second shift at

PT Tower.

2. Carrier shall, as a result, conpensate P. B. Tinberlake
eight (8) hours' pay at the pro rata rate.of his regul ar assignment
at PT Tower for July 12, 13 and 16, 1975.

CLAIM NO__3

1. Carrier violated the Agreement between the parties when,
on August 12, 1975, it required B. L. Corkrey, regularly assigned
relief operator at BN Ofice-m Tower, Rigby, Maine, to suspend work
fromhis position to fill a vacancy at PN Office, Rigby.
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2. Carrier shall, as a result, conpensate B. L. Corkrey
ei ght (8) hours' pay at the pro rata rate of his regular assignment
at Pl Tower for August 12, 1975.

OPI NLON_CF BQOARD: In reference to Gaim#1, Organization contends
that the Carrier created the vacancy by per-
mtting the incunbent of the third shift operator's position to be
off for personal reasons and that such vacancy coul d have been
filled by the incumbent of the first shift position, who was
observing his rest day, at the overtine rate rather than divert

the Caimant. A spare enploye was used to fill the Caimant's
position in his absence. Carrier contends that, as no qualified
spare enploye was available to fill the vacancy at P T Tower, an

emer gency existed as defined by the Note in Article 15 applied:

"™OTE: The term'energency service' as used in this
Article includes the use of a regular qualified
enmpl oyee subject to this Agreenent on anot her
assi gnnment account Carrier unable to cover such
assignnent due to lack of available qualified
empl oyees in the respective territories, after
all applicable Articles of the Agreenent have
been exhausted in filling vacancy."

Organi zation contends all other applicable articles were
not exausted as required under Article 15.

In reference to Caim#2, daimant was assigned to cover
second shift assignment at P T Tower on July 12, 13 and 16, 1975
(in the absence of the regular second shift operator, who was on
vacation) after the Carrier disqualified a new spare enpl oye who
had been initially assigned to fill the vacancy. Caimant's regular
relief position was different shifts throughout the week, with
Thursday and Friday as rest days. Carrier clains an emergency
existed due to the inability of the spare enploye originally
assigned to performthe work and to a lack of other spare enployes
not ot herw se assigned el sewhere; Carrier clains it thus handl ed
the situation in accordance with Article 15 of the Agreement.
Organi zation contends that: other spare enployes who coul d have
been diverted fromother assignments as per Article 15, three
regul ar operators who were observing their rest days could have been
called, or the Carrier had the option of denial of the vacation of
the incumbent of the position in the absence of viable alternatives.
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Rel ative to Jaim #3, Caimant was regularly assigned to
a relief position, working either first and third shift on specific
days at either Rigby PN Office or P T Tower, wth Wdnesday and
Thursday as regular rest days. On Tuesday, August 12, 1975 (a day
G aimant woul d regularly work third shift at P T Tower) incunbent
operator on the first shift at Rigby PN Ofice was off due to illness.
G aimant was required to work that vacancy and a spare enpl oye was
used to fill the Cainmant's regular assignment. According to the
Carrier, it assigned the Gaimant due to a lack of availability of
spare enployes. The Organization contends that spare enpl oyes
assigned to other assignments could have been diverted to this
assignnent, or that an operator regularly assigned to the second
shift position at the P T Tower was observing his rest day on
August 12, 1975 and coul d have been used instead, thus foreclosing
the necessity of diverting the Claimant fromhis regular assignnent.

The extensive argunents made as to the relative status of
various prwisions of the Agreement -- specific ws general, in this
case notw thstanding, a careful analysis of the provisions, using
Article 15 as the central focus, |eads to the follow ng concl usion,
as to how t he assigmments i n each of the Cains herein should be
nmade:

"(1) spare work will nornally be performed by spare
employes; (2) when there are no idle spare enpl oyes
to be used the Carrier will release a spare enploye
froma further notice vacancy and use him (3) when
there are no idle spare enployes and no spare
enpl oyes working on further notice vacancies
(assigned to work until further notice), an avail-
able qualified enploye may be used on his rest day;
and (4) when there are no idle spare nen, no spare
men working further notice vacancies, and no
regul arly assigned enployes to be used in rest day
service, then, and only then, may the Carrier
require a regularly assigned enploye to give up his
position to fill the vacancy."

Wiile this method may be argued as onerous in its applica-
tion, it enconpasses the obligation as cited in Article 15, as this
Article relates to the other provisions of the Agreenent. Raving
so stated, however, we nust look to the Organization to substantiate
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that there ware either (1) idle spare enployes, or (2) spare enployes
on other assignnents capable of being assigned, or (3)other available
regul ar enployes on their rest days; additionally, these conditions
must be substantiated timely and nade a part of the claim The record
i ndicates that such obligations were not tinely net at any point in
the process. Wile the Organization correctly enunciated the proper
process by which spare work is to be performed, it failed to buttress
this by denonstrating proof of such viable alternatives to the
Carrier's actions on the record.

FINDINGS: The Third Division of the Adjustment Board, upon the whole

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes W thin the meaning of the Railway
Labor Act, as apprwed June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WARD

Cains are denied.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ¢
Executive Secretary

Dated at Chicago, Illinois, this 31lst day of Cctober 1978.




