NATI ONAL RAI LROAD 2pJUSTMENT BOARD
Awar d Number 22213
TH RDDIVISICN Docket Pl umber CL-21931
James F. Scearce, Referee
Brot herhood of Railway, Airline and
St eanshi p C erks, Freight Handlers,

( Express and Station Enployees
PARTI ES TO DI SPUTE: ((
(

Consol i dated Rai| Corporation
(Former Penn Central Transportation Conpany)

STATEMENT OF CLAIM: Claimof the SystemCommittee of the Brotherhood
GL-8282,t hat :

(a) The Carrier violated the Rules Agreenment effective
February 1, 1968, particularly Rules 2-A-1, 6-A-1, and other Rules,
when it disnissed Oaimant Saul Levoff fromemployment With the Penn
Central Transportation Conmpany, effective Septenber 10, 1971.

(b) That C aimant Saul Levoff now be allowed eight hours
pay at the pro-rata rate of his position FP-428 begi nning March 16, 1972,
and to eontimue for each and every work day thereafter until C ai mant
is allowed to return to his former position as provided for in Rule
2-A-7.

Claimhas been presented and progressed in accordance with
Rule 7-B-1 and shoul d be allowed.

OPINION OF BOARD: Claimant was notified April 22, 1971, to attend a

hearing on his being absent fromapril 12, 1971 t0
_Aﬁ)ril 22, 1972. Caimnt, who was apparently recovering from an
illness away fromthe hearing site, took issue with this directive
through his local chairman and thereby secured 2 postponement. By
|etter dated August 19, 1971, C ai mant was again notified that an
investigation on the same charge hereinbefore related woul d be held
on August 30, 1971. He did not respond to this revelation nor did he
ask for intercession by his local chairman. On Septenber 10, 1971,
Caimant was advised of his dismssal. The first response to this
action came fromthe Organization by letter dated Cctober 18, 1971,
taking exception to the dismssal. The Qrganization contends the
hearing and dismssal were inproper in that the Cai mnt marked of f
sick and had not worked since Decenber 3, 1970 -- a circunstance known
and approved by the Gaimant's supervisor. The Carrier disavows any
official record of such illness and contends the C aimant was duly
notified of its dissatisfaction with his absence.
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Wiile certain aspects of this case are not fully set forth
inthe record, it is clear enough that the ciaimant Was aware of the
Carrier'sintent to investigate the circumstances Of his inactivity.
The first tinme he requested and received a postponement -- a State of
reserved action attested to by both parties on the record. Upon
notice of the rescheduling of such postponed action, the C ai mant took
no action; neither did he react upon being notified of his dismssal
Regardl ess of the outcone of such an inquiry, it had to be obvious that
sone action was possible and probable. In neither case did he move to
protect his rights under the Agreement. In essence, he slept on his
rights. It is not this Board' s duty to protect the Claimant agai nst
the inplementation of procedures under the Agreement Where he has
al ready chosen to do nothing. H's absence ny well have been
justifiable and already approved, but the time to have asserted such
factors was at his notification of the investigation or certainly in a
timely manner after being notified of his dismssal under the provisions
of Article 6-A-1., Caimant availed hinmself of neitner opportunity.

FINDINGS: The Third Divisien of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Employes Wi thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has ]UrISdICtlon
over the dispute invelved herein; and

That the Agreenentwas not violatedvf

AWARD

Claim i S di sm ssed. ,
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By Order of Third Division
oo, Yy Blailoa
Executive Secretary

Dated at Chicago, Illinois, this 31st day of October 1978.




