NATI ONAL RAI LROAD ApJusTHENT BOARD ‘
Awar d Number 22224

THIRD DI VI SI ON Docket Number CL-22237 "=

Nat han Lipson, Referee

(Brotherhood of Railway, Airline and
( Steamship Cl erks, Freight Handl ers,
( Express and Station Employes

PARTI ES TO DI SPUTE: ¢
(The Baltimoxe and Chi o Railroad Conpany

STATEMENT OF CLAIM: Claimof the System Cormittee of the Brotherhood
GL-8431, that:

"(1) Carrier violated the Agreenent between the parties when
on the date of July 3, 1976, M. R, L., Potts was unjustly di sm ssed
from service of the Conpany, and

(2) Carrier shall, by reason of the aforementioned, be
required to reinstate Mr, R L, Potts to his former position and
conpensate himfor all wages | ost, commencing July 3, }9‘76 and con-
tinuing until reinstated.”

OPI NLON_OF BOARD: On July 3, 1976 Claimant R L. Potts was di sm ssed
fromthe service of the Carrier. O0n June 19, 1976,

the last day that Mr, Potts reported for work, he held the position of

Chief Cerk; the Caimant had a good work record for over seven years -/
prior to said date. The circunstances surrounding M. Potts' discharge

will be considered below, at this point it seens appropriate to

determne the effect of a "leniency" request that was made on the

Caimnt's behal f.

During the time that the instant claim swas being processed
between the Organization and the Carrier, a letter dated Nevember 8,
1976 was directed from CGeneral Chairman Reynolds to B, C. Massie,
Director Labor Relations, which read as follows:

"Please refer to ny letter of September 20, 1976
covering claim on behalf of Mr. R, L. Potts, Chicago,
[1linois, your case #2-CG=11472,

This is to advise that cur Committee i S agreeabl e
with restoring M. Potts to Carrier's service on a
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"l eniency basis with all rights uninpaired but w thout
pay for time lost. This offer is made without prejudice
to our Committee’s position regarding application of

Rule 47 of our Agreement, and | w || appreciate your
advice regarding this matter.

' Pl ease advise."

It has been held by nunerous Boards on the various Divisions
of the National Railroad Adjustment Board that a request for |eniency
effectively bars a claimon the merits. Afrequent justificaticn for
that position is that to allow the processing of a claimas well as
a request for leniency gives a claimant "two bites at the apple,”
and that leniency is a carrier prerogative and requests involving
same are not within the discretion of a Board.

It appears to this Board that in addition, a request for
| eniency may be deemed to have two aspects: An adm ssion of guilt of
the of fense, and a waiver of an adjudication on the merits. In other
words, one who throws hinself "on the mercy of the court” is acting
i nconsistently with any theory of innocence, and inconsistently with
the right to trial.

But in the instant case, the leniency request is coupled
with an express statement that the "offer is nade without prejudice"
to the Coomittee's position regarding Rule 47 of the Agreenent.

Rule 47 is the contractual provision regarding the processing of
grievances involving discipline. It thus becomes clear that the

"l eni ency” request was made with an express repudiation of any

wai ver aspect, and cannot bar this Board's processing of the matter
on the merits. The inference that the letter and offer have inplica-
tions of gquilt, however, remains, and the significance of same wl

be considered bel ow

Turning to the facts and circumstancas Which existed on
June 19, 1976, as established by the record, the foliow ng energes.
Mr. Potts was suffering froma lumbosacral sprain, and was under
medi cal care for said condition. The Caimnt stated that he was
suffering extreme back pain at the start of the second trick, and was
taking medication for his condition, although he did not establish
by independent evidence that nedication was either prescribed by his
physician or that he was using same. M. Potts testified that he
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arrived at work on time, butthat at 4:10 p.m, because the medication
was having effects on him advised Oerk Mark Rasnussen to take over
as Chief Clerk, or to arrange that sonmeone be calied in to take over
the position, and that he thereupon left the job. The above version
of the situation at the start of the trick is uncontradicted.

J -

There was substantial di sagreenent between the employes
and managenent as to the propriety of the above-described call-in
procedure. The Carrier insisted that a management of ficial must be
notified in such cases, and must approve call-ins, while the dai mant
and anot her witness insisted that the employes handl e ill ness-caused
vacancies in the above-described manner all the time, It is, in any
event, clear, that no managenment official was present when Mz, Potts
arrived at work and |eft the job just at the beginning of the trick.

Sone tine after the start of the shift, managenent officials
becane disturbed when they discovered that duties should have been
perfornmed by Mx. Potts were undone, and tried to determne the
C ai mant's whereabouts. The search for the Claimant ended at an
aut onobil e belonging to the Caimant's cousin, which was parked in
the Carrier's parking lot. There, at approximately 6:45 p.m., the
C aimant was seen stretched out in the back seat of the car, Two
Carrier officials opened the autonobile door and found an enpty pint
Beefeaters Gn bottle, together with a quart grapefruit juice bottle.
The two containers were renoved, and Pol aroid pictures ware taken of
the Caimant while he was asleep

The two managenent officials testified that the autonobile
and the O aimnt reeked of alcohol. They further testified that
when M. Potts was awakened his speech was slurred, distorted and
i ncoherent, and that he swayed as he wal ked. Mr, Potts was taken to
the Trainmaster's Office, where he was observed by two nore nanagenent
officials, both of whomtestified that he smelled of al cohol and
appeared to be under the influence of alcohol. The d ainmant
categorically denied that he had been drinking or was intoxicated
when found.

The Union has strongly objected to the search of the ztto-
mobil e involved, to the taking of pictures of the Cainmant w thout
his consent, and to the seizure of the bottles described above, on
the basis that constitutional and other basic rights were thereby
violated. A simlar argunment was addressed in Award No. 5104, Docket

54

X~

—
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Nunber PM-4929, by a Third Division Board, with Jay S. Parker as Referee.
The Board in the above case observed that "the guarantee of due process
found in the 5th Arendnent, and in the 14th Amendnment to the Federa
Constitution, is intended to protect the individual against arbitrary
exerci se of governmental power and does not apply to actions between

i ndi viduals or add anything to the rights of one citizen against another
(citations provided)."

The Referee on this Board has faced simlar problens in
McLouth Steel Corp., 76-1 ARB 98093 and Dow Chemical Co., 65 LA 1295.
It was there held constitutional guarantees do not prohibit searches
in the work place, but neither can nmanagenent be arbitrary, capricious
or discrimnatory in violating employes® rights to privacy. in the
instant case, management Was enmbarked on a search for the O aimnt,
believing that he had left the job under questionable or inproper
circunstances. The O aimant was, at the time, on Carrier property, so
that the opening of the autonobile cannot be deenmed objectionabl e.
Once the car was opened, the evidence therein unavoidably cane to
managenent's attention -- this would perforce include the Claimant's
odor and appearance. Under such circunstances the instant gathering
of evidence by managenment nust be deened acceptabl e.

But does all of the above support the Carrier's position
that the Caimnt was subject to discharge? The Carrier acted on the
basis that the evidence supported a violation of Rule G of the Operating
Rul es, which reads as follows:

"The use of intoxicants or narcotics by employees
subject to duty, or their possession or use while
on duty or conpany property is prohibited."”

The Board must certainly conclude that the Ciaimant Was proved guilty
of using intoxicants on conpany property. Eis appearance and the
surroundi ng evi dence some two hours and 45 minutes after the start of
his trick conpel the conclusion that after he left the job he proceeded
to his cousin's autonobile, and there proceeded to consume a substantia
anount of gin, The Board believes that this is the reason that the
"l eniency request” was made, and that a reason for said position was
the Claimnt's know edge that he was guilty of a Rule G violation, at
least in ternms of drinking on conpany property.
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But the Carrier has failed to establish that the Claimant
did not arrive at work on time, or that he arrived on the job in an
intoxicated state. The Carrier certainly did not prove that the
reason Mr, Potts reported off the job was that he was unable to
perform same because he was under the influence of Iiquor. Accordingly,
the nore serious Rule G violations have not been proved by the Carrier,
and the Clainmant's version of the reasoms for |eaving the job early
and that he arrived at work on time must be accepted.

I'n short, the conclusion reached by the Board from the
record is that the Claimant arrived at work, and ther decided that
he was unable to performhis duties. He then arranged to |eave the
job in a manner he believed was normal and acceptable. Once leaving
the job, however, the O ainant decided to begin drinking on conpany

property.

Qovi ously, drinking on conpany property when off duty, while
a Rule G violation, is not as serious as drinking on the job or
arriving on the job under the influence of liquor. Rule G nerely
prohibits such a practice, but does not mandate di scharge for sane.
For these reasons, the Board concludes that severe discipline is in
order, but discharge is not.

Accordingly, it is determined that the penalty in this case
was excessive, and that the Claimant's di scharge shoul d 3e reduced L
to a disciplinary suspension equivalent to time [ost from discharge X~ /
to the receipt of this Award. The Oainant shall be entitled to
reinstatement with seniority uninpaired, but with no conpensation
for tinme |ost.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wthin the nmeaning of the Railway
Labor Act, as approved Jume 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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The Agreenent was viol ated.

A WA RD

Caimsustained to :the extent indicated in the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: _@Aﬁﬁéﬂégﬁ

Executive Secretary

Dated at Chicago, Illinois, this 15th day of Novenmber 1978.




