RATIONAL RAILROAD ADJUSTMENT BOARD
Award Fumber 222606
THIRD DIVISIOR Docket Kumber CL- 2| go5

Don Hamilton, Ref eree

Steamship cl erks, Freight Handlers,
Express and stati on Employes

(Fort Wrth and Denwer Railway Company

snrotherhoo_d of Railway, Airline and
(
(

PARTIES TO DISPUTE:

L ]

STATEMENT OF CLAIM: Claim of t he System Committee of the Brotherhood
m 8255, that:

(1) Carrier viol ated the Agreement when it refused t oal | w
Mr. W. R. Craven to work his regul ar assignment on August 20, 1975.

(2) Carrier shall now be required to compensate Mr. Craven
eight (8) hours at the pro rata rate for August 20, 1975.

OPINICE OF BOARD: Claimant was the regular Second Trick C erk-
Operator. On the second day of his assigned rest
days, he vas called by the Carrier to protect the position of Sixth
Clerk-Operator due to illness of t he regular occupant. This asaignment
precl udedt he Claimant from protecting his own assigmment because of
the Hours of Service Lav. Claimant vas compensated at the punitive
rate for the service performed on hi 6 rest day. This claim is for
ei ght (8) hours' compensation for the regular assignment he wag unable
to protect.

The Organization cite8 Rule 18 of the applicabl e Agreement,
vhich provides as follows:

“Regular assi gned employes will recei ve one day's
pay within each twenty~four hours, according to

| ocation oecupied orto which entitled, if ready

for service and not used, or if required on duty

| ess than the required minimm number of hours as
per |ocation, except om their assigned rest days and
t he designated holidays. This rule shall not apply
in case of reduction of foree nor where traffic is
interrupted or suspended by conditions not within
the control of the Railway Company."

The Carrier asserts that Rule 18 contains the Ercrvision
that t he employe nust be "ready for service and not used. The Carrier
argues that the Claimant was precluded from being available for his
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regul ar assignment because of the operation of the Hours of Service law
and, therefore, he could not be considered "ready for service ," as
required by the Agreement.

The Union counter8 that |t is not the Howrs of Service law
whichmade him uwnavailable, but is, in fact, a direct result or the
action of the Carrier.

The Union asserts that t he Carrier maintains a skeleton work
force and, therefore, mast rely on working the senior available employe
on his rest day.

In the instant case, the Claimant was called to protect the
shift just prior to the expiration O his rest day and, therefore, he
could not protect his regul ar assignment.

There are awards of this Board which hold that the Hours of
Service Iav prevails over the provisions of the | abor Agreement.

The Carrier characterizes its position as one of "being in
a box." It asserts that the Organization would file cl ai ns on behalf
of the seni or available man on his rest day if he were not called when
the extra boardvas exhausted. On the other hand, if the senior
avail abl e man was, in fact, ecalled on his rest day and then was
unavailable to protect hisregular assigmment because of the Hours of
Service Law, he would rile a claimror missinghis regul ar assignment.

The parties bave negotiated a specific guaranteerule. The
Carrier elected to assign the Claimant in such a manmner 8sto precl ude
hi m from protecting his regul ar assignment.,

The action of the Carrier was the proximate cause of the
Claimant being othervise unable to comply with the requirenments of
Bule 18. To permt the Carrierto assign the Claimant in such a
manner as to deny him t he opportunity to be "readyfor service, * and
then affirmthat assignment as 8defense to the paynent of compensa-
tim, woul d be unreasonabl e.

The Carrier should compensate t he Claimant ei ght (8) hours
at the pro rate rate because it caused himto miss his regular
asgignment.
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FINDINGS: The Third Division ef the Adjustment Board, upon t he whol e
record and all the evidence, finds and holda:
That the parties waived oral hearing;

That t he Carrier and the Employes i nvol ved in this di spute
am respectively Carrier and Empiloyes within t he neani ng of the Railway
Labor Act, as approved June 21, 193k;

That t his Division of the Adjustment Board has jurisdiction
over the dispute i nvol ved herein; and

That the Agreement was viol ated.

A WA RD

Claim sustalned.

NATIONAT, RATLROAD ADJUSTMENT BOARD
By O der of Third Division

Ny W

Executivesecretary

Dated at Chicago, Illinois, this 12th day of Jamuary 1979.




