NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 22275

THIRD DIVISION Docket Number CL-22165

Nathan Lipson, Referee

(Brotherhood Of Railway, Airlineand
Steanshi p C erks, Freight Handlers,
Express and Stati on Employes

PARTIES TO DISPUTE:

( .
§Sout hern Pacific Transportati on Conpany
(Pacific Lines)

STATEMENT OF CLAIM: Cl ai mof the SystemCommittee Of the Brotherhood
(GL-8392)t hat :

(@) The Southern Pacific Transportation Company viclated
the current Cerks' Agreement when it failed and refused t0 accept
application made by Mss F.L. Fambrini under the terns of Rule 34 (C)
thereof to fill Assistant Dead Timekeeper Position Ne. 109; and,

(b) The Sout hern Pacific Transportation Compeny Shal | now
be required to allow Miss F. L. Fambrini eight (8) hours' additional
compensation at Assi stant Head Timekeeper'srate of pay each date
April 17, 18, 19, 22, 23, 24, 25, 26 and 29, 1968.

OPINION OF BQOARD: In the course of arguingthis case at the property
and appeal i ng same, t he Organization took t he
position that the Carrier's responses to the appeal of the claimdid

not meet t he requiremants of Article V of the contract, and al so t hat

the Carrier's handling of the issue in its imitial submi ssion constituted
a wai ver of any defense to the claim. Thereis no need to detail the
weaknesses in t he Organi zation's procedural arguments, sinee such
arguments were not pressed in the appeal t 0 this Board. Accordi ngly, no.
procedural issues will ba considered herein, but the matter will,

instead, be decided on the nerits.

The instant elaim arises from the absence from duty due to
i1l ness of Mss M. V. Keatts from Apri|l 16 through April 29, 1968.
Miss Keatts was the incumbentof Position No. 109, Assistant Head
Timekeeper, int he Timekeeping Section of the Payrol | and M scel | aneous
Servi ces Department, | ocated at the Carrier's Gemeral OFfices at San
Franci sco, California; said Departnent performs various timekeeping
and payroll .functions f or t he Carrier, which had been previous
handl ed in several regional or district offices. At the tinme of the

claim the Ti nekeepi ng Secti on consisted of 2 Head Timekeepers
6 Assistant Hsad TiFr)mkgepers, and 74 Ti mekeepers. ’
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I n April, 1968, t he highest rated of the above positions
recei ved $29.5349 per day, the second positiom carrieda daily rate
of $28. 4263, and the lowest position paid $27. 3608 daily. Timekeepers
have payrol | audit duties; Assistant Head Timekeepers' duties include
instruction t 0 and assi st ance t o Timekeepers, the bandling of claims,

the requirement t 0 keepcurrent on agreements forqui dance of Time-
keepers, and, finally, the assumption (f Timekeepers'duties, when ab-

sences in saidclassification occur. Head Timekeepers are. in charge of
2ll operations i N t he Timekeeping Section, and, consequently, perform a
minimal amount Of direct supervision or assi stance t 0 Timekeepers.

In any event, the Carrier, while conceding that the various
T4mekeeper Cl assification positions were bulletin | obs, denied'that
there was an obligatiom to fill the Assistant Head Ti mekeeper position
during the dates at issue. Instead, the Carrier took the position that
a fair reading of Rule 34(c) allows the employer to bleak out a position
in the absence of the regular incumbent, and to distribute the involved
work to others. Rule 34, which bears the title "Short Vacancies”, reeds

as follows:

"(a) Hew positions and/or vacaneies of thirty
(30) cal endar days or |ess duration, may be
filled W thout bei n? advertised, atthe option
of the enploying officer. New positions and/or
vacanci es of doubtful duration, need not be
advertised until the expiration ofthirty (30)
cal endar days, in connection with which, so
far as practicable, the approxi mate duration of
the work will be given.

NOTE:  Subject to (b) and (c) of this rule.

(b) New positions or vacancies of thirty (30)
cal endar days or |l ess duration, shall be _
filled, whenever possible, by the senior quali-
fied unassi gned employe who 1S avail able and
who has not performed eight (8) hours work on

a calendar day; an unassigned enpl oye will

not be considered as being available to perform
further work on vacancies after having perforned
five (5) days or forty (%) hours of work at the
straight time rate in a work week beginning with
Monday, except when such unassi gned employe
secures an assigned position under the provisions
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"of Rule 33 or returns to:the extra |ist from
a position to which he was assigned, in which
event he shall be conpensated as providead for
in Rule 20, Sections (b) and (c).

NOTE: 1. Au umassigned enpl oye placed on a
wcancy or a nev position having
rest days of Saturday and Suuday
Wl remain thereon until relieved
by regul ar employe ordi spl aced by
a seni or unassi gned employe,

KOTE: 2. An unassigned employe pl aced on a
wcancy or new position having
rest days ot her than .Saturday and
Sunday shall, after having performed
five (5) days or forty (40) hours
ofstrai ght time vork in a work
week beginning with Monday, berel eased
fromthe position only if by remaining
t hereon he weuld work in excess of
five (5) days at straight time rate
in his work veek. An enploye so
rel eased sball be privileged to return
to the vacancy from which rel eased at
the beginning of the nevworkveeki f
the vacancy is then filled by a juuior
unassi gned employe, or he mey di spl ace
any junior uuassigued enploye, or
pl ace hinmsel f available for subsequent
vacancies. If no regular employe is
avai | abl e and an unassi gned employe i S
used after having perfornmed five (5)
days or forty (40) hours of straight
time workon vacancies in his work week
beginning Wi t h Monday, he shal | be
conpensat ed therefor at the overtinme
rate.

(c) Ifa qualified unassigned employe i S not

available, position will be filled by the senior

assigned enpl oye who makes vritten application there-

for andis qualified for such vacancy, and when

assigned shal| take all of the conditions of the position;
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"if aqualified unassigned employe t hereaft er
becomes avai | abl e he may not displace the
regular employe f£illing the temporary wvacancy
unless he |'S seni or to such regularemploye.

NOTE: 1. A vaeancy wnder paragraph (c) of
this rule will not be considered a
wcancy available t0 an assigned
employe unless it i s known that the
vacancy will exist for nore than
t wo days.

NOTE: 2. In the ewnt a vacancy of known
duration of nore than two (2) days
i's £i11ed by a regul ar assi gned
employe and a senior qualified regular
assi gned employe desires to displace
the junior regul ar assi gned employe
working t he position, he may, upon
giving at least four (&) hours' notice,
do so providing such di spl acement
notice is made within fifty-six (56)
hours from the starting time of the
position after vacamey is first filled
and t he employe meking t he di spl acenment
shal | ve required to £ill the vacancy
at the beginning of the next tour of
duty on the vacancy.

ROFE: 3. Under the provisions of this section a
regul ar assi gned employe shal | not be
permtted to work a temporary vacancy,
or return from a tenporary vacaney to
his regul ar assigned position, or work
another temporary vacancy ont he sanme
2alendar day. "

While t he Organization does not contest the Carrier's right
to £411, or decline to fill a vacancy, the argument is nade that the

Carrier must choose between the two alternatives. Thus, if the evidence
demonstrated t hat the vork of the Assistant Head Timekeeper was not
performed during the nine April work days identifiedinthe claim the
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Petitioner woul d have nothing to argue about. However, t he evi dence
in the record, argues t he Organization, does not substantiate the
Carrier position that the workwas not dome, but indicates the
converse, i,s,, the normal functions of the Timekeeping Section were
performed duringthe absenceoft he incumbant, 60 that the incumbant's

work was surely done.

The Board woul d observe that the Organizaticn®s reasoning in
this matter i s fully supported by the Carrier's admissions. The Carrier
argued that in establishing the Timekeeping Secti on work f or ce,

"consi derati on was given t 0 just how many positions would be needed to
handle all the required work in a manner t hat no outside hel pwoul d be
needed to fill position6 mede vacant as a result of ilinesses,”

etc. Thus t he Carrier clearly concedes that t hevor kofthe Time-
keepi ng Section vent on as usual, because the duties of the absent
Assi st ant Head Ti nekeeper were absorbed byotheremployes. It is also
clear that there is no question that the Claimant duly asserted a
witten request to fill position Ne. 109 during the rary absence
of the incunbent, and demanded her rights under Rule 3&5@:).

There are numerous Awards of tkis Divi sion which hol d tbat
temporary vacanci es mast either be bl anked or filled, and that if the
duti es of the poSiti on areperformed, the position i S not bl anked.
Award 7034 (Carter;; Awar d 7255 (Wyckoff); Award 14841 (Wolf); and
Award 15459 (Kenan) The latter two Awards ar e between the parties
involved in the instant case.

The applicability ofthe above Award6 to the present case mst
be obvious: The Assistant Head Timekeeper ha6 certain identifiable
duties, which are distinct fromTimekeeper duties, and which are required
for the operation of the Timekeeping Section. |f the Section functioned
in the absence of an Assistant, it mmst perforce follow that somebody
assumed the Assistant's di stinctive duties. |f such were assumed, t he
position vas not bl anked.

Rule 34 as set forth above mmst be deemed to constitute a
mandatory procedure for the filling of short vacancies whieh exi st.
Management mey, Of course, decide whether or not a vacancy exists.

But, in order to sustain the position that a given vacancy does not

exi st, the werk i nvol ved mmst not be performed, G ven the circunstances
inthis case, it must be concluded that the Carrier violated Rule 34(c)
in not awarding an existing vacancy to the Cainmant on the workdays
falling from April 17 through April 29,1968, i ncl usive. The Claimant
mst he mede whole by receiving the di fference in pay cl ai med f or such
days.
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FIRDINGS: The Third Division of the Adjustnment Board, upon the whole
— record end all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute

arerespectively Carrier and Employes Wi thin the nmeani ng ofthe Railway
Labor Act, as approved June 21, 193k4;

That this Division of the Adjustment Board has jurisdiction
over the dispute i nvol ved herein; and

That the Agreement wawi Ol at ed.

AWARD

Claim sustained,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W .

ecutive Secretary

Dated at Chicago, Illinois, this 12th  dey of January 1979,




