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Hathan Lipson, Referee

(Brotherhood of RailWay, Airline and
( Steamship Clerks, might Handlers,
( Express and Station Employes

PARTIJBTODISPCTS:  (

t
Southern R~cific Transportation Company

(Pacific Lines)

STATl?J&HT Q CULIM: Claim of the System Ccmsittee of the Brotherhood
(~~-8392) that:

(a) The Southern Pacific TransportatJon Canpany violated
the current Clerks' dgreement when it failed and refused to accept
application made by Miss F. L. Faabriui uhder the terms of,Rule 34 (c)
thereof to fill Assistant Dead Timkeeper Position Alo. log; and,

(b) lhe Southern Bcific Tmnqo&atian Compeuy shall nm
be required to allow MISS F. L. Faubriui eieplt (8) hours' additional
ccmpensatlon at Assistant Head Timek8epsr’s  rate of pay each date
&rfl 17, 18, 19, 22, 23, 24, 25, 26 and 29, 1968.

0PmIm~SQmD: In the course of arguing this case at the property
and appealing same, the Qganisationtook the

position that the Carrier's responses to the appeal of the claim did
notmeetthe requireuehts  OfArticleVofthe contract, and also that
the Carrier's handling of the issue in its initial submission constituted
a waiver of any defense to the claia, There is no need to detail the
weakuesses in the Organization's procedural argmaants, since such
arguments were not pressed in the appeal to this Board. Accordingly, no0
procedural issues will ba considered herein, but the mtter will,
instead, be decided cn the merits.

The instant claim arises frou the absence fran duty dua to
illness of Miss M. V. Keatts from April 16 throu@ AprU 29, 1568.
Miss Keatts was the incumbent of Position Iio. 109, Assistant Head
Timakeeper,in the Timkeeping Section of the Payroll and Miscellaneous
Services Departsmnt,  located at the Carrier's Seneral Offices at San
Francisco, California; said Department parforms various timekeeping
and payrollfuuctious  for the Carrier,whichhad been previously
handled in several regional or district offices. At the time of the
claim, the Timekeeping Section couisted of 2 Head Tlmekeepers,
6 Assistant &ead Timekeepers, and 74 Timekeepers.
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In April, 1568, the highest rated of the abova positions
received $29.5349 per day, the second position carried a daily rate
of $28.4263, andthelowestpositi~paid  $27.3608 daily. Timkeepers
&pm payroll audit duties; Assistant Head Timkeepars' duties include
instructiti to and assistance to -8, the handling of claime,
the reqdrcpurt to keep current on agreemaats for guidance of Tinr-
keepers, and, finally, the assumStlon Of Timkeepara'  duties, when ab-
sences in said chSSifiCatiOn OCCW. Head Timclrcepars  arein charge of
au operati- in the T-keeping Section, and,conaequently,performa
m ad of di.rectsupervision or assistance to -keepers.

In any event, the Carrier,while conceding that the various
Timekeeper classification positions were bulletin jobs, denied'that
there was an obli&ion to fill the Assistant Head Timekeeper position
during the dates at issue. Instead, the Carrier took the position that
a~ fair reading of Rule 34(c) allows the en@oyer to blenk out a position
in the absence of the reglar incumbent, and to distribute the involved
work to others. Fide 34, which bears the title "Short Vacancies”, reeds
asfallows:

"(a) Hew positions and/or vacancies of thirty
(30) calendar days or less duration, lllay be
filled without being advertised, at the option
of the employing officer. New positions and/or
vacancies of doubtAil duration, need not be
advertised until the expiration of thirty (30)
calendar days, in connection with which, so
far as practicable, the approximate duration of
the work will be given.

NOTE: Subject to (b) and (c) of this rule.

(b) New positions or vacancies of thirty (30)
calendar days or less duration, shall be
filled, whenever possible, by the senior quali-
fied unassigned enploye who is available and
who has not parformd eight (8) hours work on
a calendar day; an unsissigned employe will
not be considered as being available to perform
further work on vacancies after having performed
five (5) days or forty (40) hours of work at the
straight time rate in a work week beginning with
Monday, except when such unassigned employ8
secures an assigned position under the provisions
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"of Rule 33 or returns torthe extra list from
a position to which he MS assigned, in which
event he shall be compensated as provLded for
in Rule 20, Sections (b) and (c).

HRET: 1. Au reassigned employe placed on a
wcancy or a nev position having
rest days of Saturday and Suuday
will renuin thereon until relieved
by regular euploye or displaced by
a senior unassigned employe.

HOTE: 2. Anunassigned employe placed ona
wcancy or new position having
rest days other thanSaturday  and
Sundayshall,afterhavingperfcmad
five (5) days or forty (40) hours
of straight tims vork in a work
weekbegirmingwith Monday, be released
from the position only if by remluing
thereon he wmild work in excess of
five (5) days at straight tims rate
in his work veek. An employe so
released shall be privileged to return
to the vacancy frcpn which released at
the beginning of the nevworkveekif
the vacancy is then filled by a juuior
unassigned esqloye, or he my displace
any junior uuassigued employe, or
place himself available for subsequent
vacancies. Ifnoregolar ex@oyeis
available and an unassigned exploye is
used after having performed five (5)
days or forty (~)hours of straight
time work m vacancies in his work week
beginuing with Monday, he shall be
compensated therefor at the overtime
rate.

(c) If a qualified uuassigned exploye is not
available,  position will bs filled by the senior
assQned employe who aakes vritten application there-
for and is qualified for such vacancy, and when
assigned shall take all of the conditions of the position;
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"if a qualified unassi@ed as@oye thereafter
becmaes available he may not displace the
regulare@oyefiUingthetcmporarywcancy
uriLess he is senior to mch~regular eqploye.

mls: 1. A weancy under paragraph (c) of
this rule viU not be cousidered a
wcancy awilable to an assigned
e&aye uuless it is known that the
WCBn

"3
wJ3l exist for more than

two (2 days.

Im!E: 2. In the ewnt a vacancy of known
duration of more than two (2) days
is f+illed by a regular assigned
enpiloye and a'senior qualified regular
assigned eqiLoye desires to displace
the junior regular assigned mcye
vorking the position, he my, upon
giving at least four (4) hours' notice,
do so provida such displacement
notice is nmde within fifty-six (56)
hoursfromthestartingtimeofthe
position after vucancy is first filled
and the empLoy mking the displacement
shall be requiredtofiUthevacancy
at the begiuuing of the next tour of
duty on the vacancy.

BUJE: 3. Under the provisions of this section a
regular assigned eqploye shall not be
permitted to work a teqorary vacancy,
or return from a temporary wcancy to
his regular assigned position, or work
auothertemporaryvacancy  on the same
alendar day."

While the Qganizatiou does not contest the Carrier's right
to fill, or decline to fill a vacancy, the argument is made that the
Carrier mast choose batveen the two alternatives. Thus, if the evidence
demnstrated that the vork of the Asaistaut Head TImkeeper ves not
perfoxqd during the nine April work days identified in the claim, the
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mtitiowr would have nothingto argue bmt. Ibwewr, the evidence
in the record,argues the Organi6atiop1, doa notsubstantiatethe
&wrier position that the work ws not dcac, but indicates the
~0m8m38, i.e.+6 aorml WotiauJ of fhe Timkeeping Section were
parformad during the absence of the incumknt, 60 that the incuubent's
work was sumly done.

The Board would observe that the OrSanization's reasoning in
this matter is frilly supported by the Garrier's admIssiOns.  The Carrier
Ergaed thatin establishingthe rimekeeping Section work force,
"consideration wns riven to just hov manY positions would be needed to
h6ndl.e aU therequiredvork ina m6nner that no cuteide helpwould be
needed to fill position6 made vacant as a result of.illne8ses,1(
etc, Thw the C6rrier dearly concede6 that thevorkofthe Tlma-
keeping Section vent on as u6ua1, because the duties of the absent
Assistant head Timekeeper were absorbed by other enployes. It is also
clear that there is no question that the GlELinant duly asserted a
written request to fill position ho. 109 during the

"5"
rary absence

of the incumbent, and demanded her rights under Rule 34 c).

There 6re nuuerous Awards of this Division which hold tbat
te6gorary vacancies 6m6t either be blanked or filled, and that if the
duties oft&e position are parfor?ned, the po6itioll is not blanked.
Award 7034 (Carter
Award 15459 (KensmI

; Award 7255 (Wyckoff);Award14841(Wolf);  and
. '5e l.attertwoAwards  are betweentheparties

involved in the instant case.

The applicability of the above Award6 to the present case mmt
b6 obvioll6: lhe Assistant Head T3mekeeper ha6 certain identifiable
dgt$es, which are distinct from Timebeeper duties, and which are required
i@ Fe operatim of the Timekeeping Section. If the Section functiaed
j.n the absence of an Assistant, it must perforce follow that somebody
ass&&d the Assistant’s distinctive duties. If Such were 66stUaad, the
posit@~ vas not blanked.

Rule 34 as set forth above ma6t be deemed to constitute a
m&tory procedure for the filling of short vacancies vhich exist.
&.nsge?lpent mry, of course, decide whether or not a vacancy exists.
wit, in order to sustain the position that a given vacancy does not
exist, the work involved must not be perforsmd.  Given the circumstances
in this case, it must be concluded that the Carrier violated Rule 3(c)
in not awarding an existing vacancy to the Claimant on the vorkdays
fallins fro61April 17 through April 29, 1968, inclusive. The Claizmnt
m6t be madewhole byreceivingthe  difference inpay claimed for such
days.

-
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FINDIES: The Third Division of the Adjustment Board, upon the whole
record end all the evidence, finds and hdlds:

That the parties waived oral hearing;

That the Carrier and the Empkyes involved in this dispute
are respectively Carrier End E@LOyes within the meaning of the Railway
Labor Act, as approved June 21, 19%;

That this Division of the Adjustment Board has jurisdiction
over the diEpUt8 involved herein; and

ThattheA&ee!66ntw66 violated.

A W A R D

Claimsustained.

NATIoNALR4ILROADADJUSfIMENT  BWRD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 12th day of JanuarJr  1979.


