NATIQNAL RAILROAD ADJUSTMENT BOARD
Award Number 22277
THIRD DIVISION Docket Number SG-22299

Nathan Lipson, Referee

( Dr ot her hood of RailroadSignalmen
PARTIES TO DISPUTE:

Chi cago and Borth \estern
Transportation Conpany

STATEMENT OF CLAIM: "Claim Of the General Committee Of the Drot herhood
~ 0f Railroad Signelmen onthe Chi cago and North
Véstern Transportation Company:

(a) om Dec. 31, 1976 and Jan. 7, 1977 the carrier violated
the current Signalmen's Agreement,particul arlyrul e 6o(revised)
during t he i nvestigation of signal maintainer Mr.D. E. Beck and
subsequent discipline assessed to him

~ (b) Carrier now be required to clear the records of Mr. Deck
of discipline assessed which was 15 days deferrad_suspension for
Mr. Beck. Notification Of same t 0 thi s office.” [Carrier'sfil e: D-9-3-

30 and D-9-3-317

OPINION OF BOARD:  The Claiment Was charged wit h responsiblilty for
~damage i ncurred to a track eart and power grinder
as a result ofa col | ision between such equipment and Train No. 243
Extra 6875 in the vicinity ofMile Post 229. § west of Boene, | OWa, at
approximately10:00 a. M ON December29, 1976, While C aimant D. E. Beck
Was employed as @ Si gnal Maintainer. The Claimant received a 15 da%/.
deferred suspension for said occurrence. No argument was made to this
Board that the Claimantwas not guilty of dereliction of duty.

Instead, the basis for this appeal was that the procedure
used to deternine the discipline was inconsistent with Rule 6o of the
contract. omly the first paragraph of the Rule is in 4ssue in the
instant case, and said |anguage is as follows:

"An employe Who has been in service nore than
thirty days will not be disciplined or dismssed
wi thout investigation, at which investigation he
may be assisted bY an officer of tha Brotherhood
of Railroad Signal men of America,or afellow
Signal Departnment employe of his choice. Such
|nvest|fgat| on wll be conducted by a supervising
officerof the Signal Department. Prior to the
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*investigation he will be notified as to the
nature thereof or charges against him, if any.
He ny, however, be held out of service pending
such investigation. The inveatigation W || be
held within seven days from date ofal | eged

of f ense bas reached t he supervisor, except
that where an employe i S hel d out of service
pending investigation same will be held within
three working days fromdate taken out of
Service. The employe W || be advised of
supervisor's decision, inwiting, wthin
seven days af t er completion Of imvestigation,
W t h copy to local chairmen.”

Therequiredinvestigati onwas held .on December 31,1976,
with D. A. Enehn, Division Engineer and A. F. Cherveny, Manager
Signals Signs Commmmications, acting as interrogating officers. On
Jenuary 7, 1977 the Carri er mailed a notice t 0 Cieimant advi Si ng t hat
a 15 day deferred suspension bad been assessed as discipline, signed
by P. W, Yocum, Division Manager. The Claimantreceivedthe diseiplin-

arynoti ce on Jamuwary 8, 1977.

There | S N0 question that Messrs. Xuebn and _Cherven%/, who
conduct ed t he investigatiom qual i f%assupervising of ficers of the
Signal Department, as| S required by Rule 60. It is, however, also
cl ear that M. Yocum, although ahigh management official oft he
Carrier, is not a supervising officer of the Signal Department. The
Cl aimant contests the present. discipline on two grounds: That the
requirement that "The employee Will be advised of (the) decisiay in
writing, within seven days afger conpletion of investigation . .." was
not met; and that the signatory of the disciplinary letter was not
the supervising officer who eonducted the hearing, so that the
deci sion was not the "supervisor's decision" required by the Rule.

~ This Board feels cnstrained to construe the tine aspect of

the notification provision Of the Rule in a reasonabl e manner. It IS
true that in requiring that the employe will be advi sed of t he

deci sion "within seven days after comnleciion Of investigation," the
Paru es manifested the intent t0 provide notification wthin the speci-

i ed time frame. However, in the instant case the Carrier mailed its
decision within the seven day period, acd the notice was actually

received only one day later. Common Sense must indicate that such
performance CONSt it Ut es reascosblecomplianceW th a seven day time limit.
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In Award 13219, Whi ch involved a probles similar to the present case,

t he Board, aft er citing supporting Awards, held t hat "...notice Of the
decision mast be dispatched within the time | i nit i N such menner as may
reagonably he relied on to actually get the notice to the employe, and
that primefaci e evi dence of compliance with the rule St €nS from the
date thenotice 1S sent, not from the date it is received." Said |ogic
SEEeNs presently applicable, andf Or sai dreasonthe timelinit failure
argument Of the Claimant mmst be rejected.

But t he second: argument Nade by t he Claimant deserves closer
consideration. The first paragraph of Rule 60 charges the Carrier to
conduct a disciplinary i nvestigation "by a supervising officer of the
Si gnal Department”, and, as noted above, it IS the "supervisor's
decision, iN Witing" that mmst be delivered to the charged employe.
The evidence is that aletter setting forth the decision was signed,
not by either of the Interrogating officers, but by another management
official, Who was nota supervising officer of the Signal Department.

The Carrier argues that the management of ficial who executed
the letter merely transmtted the decision of the investigating officer,
but there is nothing in the recordt 0 support sai d assertion. It is
possible that M. Yoeum actuslly reflected the decision of one or both
of éhe| nterrogati ng officers, but that was Not established by any
evi dence.

_ The parties to the contract specified that the investigation
and deci si on mst be ade by a Signal Departnment official. This Board
percei ves ssidrequi rement to bemorethan a technicality, but instead
something that can be of substantial value to a charged employe.There )(——\
I s benefittothe employe in having an official who has expertisein
the field under investigati on making t he diseiplinary deciSion. In any
event, t hecontract mandates that such anofficial shall make the

decision.

It has been found above that the record failsto establish
that the Carrier completely adhered to the procedural requirements of
Rul e 60 i n making the instant di sciplinary decision. om the other
hand, the state of the record mstlead to the conclusion tbat the
Caimnt was guilty of the offense charged, and that procedural
probl ems aside, the discipline would stand. This Board cannot uphold
the instant discipline, but neither should a procedural defecCt completely
exonerste { Ne Claimant. Accordingly, it is determned that while the
15 day disciplinary suspension s%al | remain inthe Claiment's record,
the Claimant nust be made whale foOr any wages | ost.




Awar d Fumber 22277 Page 4
Docket Number 5G-22299

FINDINGS: The Third Division of the Adjustment Board, upon the whole

record and al | the evidence, finds and hol ds:

That the partieswaivedoral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Rmployes within the meaning of the Railway
Labor Act, a8 approved June 21, 193k;

~That this Division Of the Adjusiment Board has j urisdiction
over t he di spute involved herein; and

That the Agreement was viol at ed.

AWARD

Cleim sustained as set forthinthe Opinion.

RATIQRAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

cutive Secretary

Dated at Chic-ago, Illinois,this 12th day of January 1979.




