NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 22279
TH RD DIVISION Docket Number CL-22059

Davi d P. Twomey, Ref eree
Brot herhood of Railway, Airline and

Steanship Oerks, Freight Handlers,
Express and St ati on Employes

The Atchison, Topeka and Santa Fe

(
(
PARTIES TO DI SPUTE: E
( Rai lway Conpany

STATEMENT OF CLAIM  Caimof the System Conmttee of the Brotherhood
G.-8374, that:

"(a) Carrier violated the provisions of the current O erks
Agreenent at Topeka, Kansas, effective Cctober 1, 1975, when it denied
qualified employes the right to fill vacant Position No. 3014 in the
Internal Audits Ofice and placed S. M Lumley thereon; and

(b) -Carrier shall now choose fromone of the follow ng
naned Claimnts to be placed on position and al | ow the above naned
employe the difference in rate of position so assigned and Position
No. 3014, for each workday commencing Cct ober 1, 1975, and continuing
forward for each workday thereafter until this violation ceases to
exist: Caude A Savage, Richard E Taylor, J. J. Dutch, JoAnna
Eri ckson, Margaret Tork, M ke Rendail and Louie Wi ght.

(c) In addition to those above naned there are numerous
of f-in-force-reducti on employes With seniority dates well within
the requirements of SupBI ement "A', Item6, that possess the
necessary fitness and ability to performthe duties of Position
No. 3014, Internal Auditor.

(d) In addition to the nonies clainmed, Cainmant shall now
receive tenper cent (10% interest to be conpounded on each and
every pay period for the above mentioned difference in rate from
Cctober 1, 1975, forward until such time that Claimant is placed on
Position No. 3014."
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OPl NI O\ OF BOARD: On Septenber 19, 1975, the Carrier contacted

t he General Chairman's of fice, and requested
the Organization to waive the provisions of Item6, Supplenment "A"
of the current Clerk's Agreement in order that Ms. S. Margaret
Lum ey could be assigned to the position of Internal Auditor,
Position No. 3014, in the Ofice of Internal Audits, Topeka, Kansas.
The Carrier stated in a letter dated Se?tenber 23, 1975 that Ms.
Lumley iS a female and qualified to fill the position; and her
assignment to that position would be in keeping with Santa Fe's
policy to pursue a positive and aggressive program t 0 achi eve parity,
pursuant to Executive Order No. 11246 and Revised Order No. 4 =
Affirmative Action Programs. |n the Septenber 23, 1975 letter the
Carrier agreed to give consideration to any qualified clerica
employe acceptable to Management; and the Carrier gave the

Organi zation the responsibility of furnishing a [ist of employes

so qualified and interested. A list of 37 employes Was furnished
the Carrier. By letter dated Cctober 9, 1975, the Carrier notified
the Organization that 34 of the 37 did not neet the educationa

requi rements for the position, and the remaining three individuals
were not recommended by the Supervisors for the position. Accordingly,
Ms. S. Margaret Luniey, a newy hired employe not previously covered
by the Agreenent, was assigned to the position by the Carrier. By
letter dated Novenber 21, 1975 the instant claimwas filed, Iisting
seven claimants, sone of whomwere not on the original Iist of 37.

The qualifications set by the Carrier for the position of
Internal Auditor (PAD) are:

1. A degree froman accredited university or college and a
minimm Of SiX hours of accounting.

2. Positive opinions on individual by his or her current
super vi sor
3. Consideration of individual's past productivity records
4, Attendance and discipline records
5 . Wrk experience
6, Physical fitness
7. Ability to converse both orally and in witing

8. Awllingness on the part of the individual to travel
on Conpany Business, and/ortransfer to headquarters.
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Supplement A’ of the current Cerks' Agreement states in
pertinent part:

ng. Partially excepted positions will be identified
as 'PAD or 'PADO! positions and will not be subject
to the pronotion, assignnment or displacenent rules
('PADO! positions not being subject to the overtine
rules) of the Gerks' Agreenent, but the incunbents
of partially -excepted POSitions are subject tothe
other rules thereof, except as otherw se agreed.
Assignnents to vacancies on these positions may be
made without regard to the pronotion rule and w thout
bul l etining, with Minagenent having the right to
sel ect the enpl oyes to be assigned .thereto. Assigned
enpl OKGS cannot be di sfpl aced from these positions
through the exercise of seniority rights.”
*

* * %

"$. Employes assi gned to ' PAD or 'PADO' positions
shal| have not |ess than one year of seniority under
the Gerks' Agreement, unless otherw se agreed to hy
the parties."

The Internal Auditor position is classified as a partially
exceﬁt ed position (PAD). Under Item6 of Supplement "A" as set
forth above, enployes assigned to PAD positions shall have not |ess
than one year of seniority. Ms. Lumley, a newy hired employe not
previously covered by the Agreenent, did not have the required one
year of seniority set forth in the Agreement. And, no agreenent
was reached by the parties to place M's. Lumley On the position.
ltem6 i s clear and unambiguous i N the requirenent that enpl oyes
assigned to PAD positions shall have not [ess than one year of
seniority, unless otherwi se agreed to by the parties. Assignments
made to vacancies on PAD positions may be made by the Carrier
without regard to the pronotion rule and without bulletining, with
Management having the right to select the enployes to be assigned
thereto. However .the | anguage of [tem6 coul d not be nore clear in
setting forth the restriction and requirenment that the enployes
assigned to PAD positions shall have one year's seniority under the
Cerks' Agreenent. No reading of Item2 and Item6 grants the
Carrier the right to place a new hire without any seniority on a PAD
position. W find that the Carrier isin violation of Item6 of the

Agreenent .
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The Organization requests that the Carrier choose one Cf
seven named Claimants to be placed on the position, and allow the
selected claimant the difference in the rate of pay between the
individual's assigned position and Position NO. 3014 for the period
of Cctober 1, 1975 to date. The Carrier has the unilateral right
to set forth the qualifications necessarY for the position of
Internal Auditor. The record is clear that none of the seven
Claimants Met all| of. the qualifications required for the Internal
Auditor position. Certainly this Board cannot and wWill not require
the Carrier to place an employe on a position who does not meet the
requirenents of that position. It is the responsibility of the
Organi zation to identify before the Board a qualified person
available to fill the vacant position, and this the Organization
has not done. As such, we nust deny the Organization's claimto
place a claimnt on the position and pay a back pay differential.

W find that the Carrier violated the Agreenent; and we
find that the Organization has not met its burden of proof on the
matter of remedy- as such all renedial aspects contained in the
Organi zation's claimnust be denied.

W do urge the Carrier and the Organization t0 Set up a
procedure for the identification of qualified and potentially
&wal|f|ed enployes in the various seniority districts on this property

0 possess or Potent|ally possess the requirements the Carrier has
outlined for selection of enployes to fill Internal Auditor positions.
The Carrier, with as much di sclosure tothe Organization as possible
under the law, may screen enpl oyes based on the required genera
educational background and accounting course qualifications. Carrier
may interview these enployes and their supervisors, and make a
deternination on their qualifications. The Organization should be
notified of 3ual ified enployes, andalsoshowid benotified concerning
those individuals with potential qualifications. For exanple
Caimant Richard E- Taylor had a college degree but did not have the
required nunber of accounting hours. So notified, this employe may
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choose to seek the necessary accounting credits to qualify for the
position. The record indicates that the Organization has cooperated
with the Carrier inthe matter of Carrier's commitment t0 the goals

of Executive Oder No. 11246. Wth full information available to the
Organi zation and the Carrier on the qualification of employes in the
various seniority districts, a nore informed cooperation can he
anticipated. Certainly, on the record before this board, the Carrier
has no right to unilaterally act asit did in violation of the contract.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 1934;

That‘this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the claim is disposed of as per Opinion.

AWARD

Claim disposed of as per Opinion.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: éé/ &“_/tfez

Executive Secretary

Dated at Chicago, Illinois, this 12th day of Jamuary 1979.




