NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 22283
THIRD DIVISION Docket Fumber CL-22131
Rolf Valtin, Ref er ee

sBrotherhooq of Railway, Airline and
st eanshi Clerks, Freight Handlers,
2 Express and st at | on Employes

PARTIES TO DISPUTE:
(Burlington Northern Inmc,

STATEMENT OF CIAIM: Claim of t he System Committee Of t he Brotherhood
GL-8390,t hat :

"( 12 Carrier viol ated and contimmes to vicolate Rul € 39 and
ot her rules of t he Agreement, t he provisions of t he investigation and
hearing procedures and act ed,in.an arbitrary and capricicus and
prejudicl al .manner when it di sm ssed Mr. Andrew Demenko asar esul t
of an investigation held on June 11, 1976.

(2). Carrier shall now berequiredt Ocompensate Mr. Andrew
Demenko for all wage loss incurred including overtime and all benefits
heisentitledto under the exiSting Agreements hegi nni ng June 5, 1976
lnd.coqtiud,nﬁ]until M. DemenkoiS returnedto servicewith all
seniority rights and privileges unispaired,

(3) Carrier shall also berequired t 0 compensate Mr. Demenko
ten (10%) percent interest par annumto becomeeffective thirty (30)
daySfrom the date Mr, Demenko was withheld from service,"

OPINICN OF BOARD: At the time Of hi S dismissal, the claimant had

. accumlated about 25 years of Service with the
carrier. There hadbeennoprior di sciplinaryactionagai nsthim
mefsrlbstance of the letter dismssing him(dated June 18, 1976) reads
as follows:

"...you are hereby dismssed fromthe services
of the Burlington Northern, | nc. for viol ation
of the Rules 661, 664% and 667 of the BN Safety
Rul es b}/ your physical altercation with

Mr. H. J. Hajek, Manager, House 10 end for your
I nsubor di nat e and quarrelsome conduct unbecoming
that of a Burlington Northern employe and f or
Your failuret O comply Wi t h instructions from
proper authority at about 12:05 AM.,June &,
1976 while assigne¢ as WorkingFor enan, House
#10, Chi cago, Iilinois,"
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The record in the case i s of smbstantial |ength and contains
numerous CONt €nt i ONS and countercontentions, hot h procedural and
substantive, \\é have come to & series Of conclusions andwill move

directly to them,

The evidence es tovhathappened on the ni ghtinquestionis
sharplyincenfiiet, \¥ deduce the following t0 have Deen the essence
of the “incident. The elaimant was engaged in loading Cleveland trailers
for t he Universal Carloading Superintendent. At a stage at which
fifteentrailers had beenl 0aded and two moretrail ers were yet to be
loaded, BN Manager Hajek asked the claimant to load a carton into an
N4 trailer, The claimant r €Si St ed t he instructions, resentfully
indicating that he had more pressing work to d0. Hajek went off to
report the mattert O t he Warehouse Foreman. By the time he ( Haj ek)
came back to reorder t he claimant to load the cart on into the K&
trailer, both he and the claimant were in a hmff. The claimant, how-
ever, decided to comply with the instructions. Hajek, on the Of her
hand, decided to walk alongsidet he claimant to make certain that the
claimant would comply. The claiment was on his way toward the R&W
trailer with a four-wheeledart when one of the wheel.8 vent over
Hajek's foot,Hajek pushed the cart aside, and the claimant t here-
UPON became Prof ane and physically assaul ted Hajek. -We find that there
was a hard shove vith raised hands, but we aenot prepared addition-
ally to find that the claimant Struck Hajek on the jJaw with a cl osed

fist.

Cm these findings, we nmust hold that the claimnt was guilty
of & serious Of fense. | nour opinion, however,it i S equally true that
t her e were a number Of M tigati Ng carcumstances, (One |ies in the fact
that the claimant in a very real sense had two bosses on the night In
question and that he was in effect asked to interrupt anassignment
which he had previously been given and which he was anxious to conplete.
Another lies in the fact that the claimnt is of inperfect command of
the English | anguage and that liejek had he kept awareness of this and
inquired as to why the claimant was resisting his request, mght well
have heen content to defer the |oading of the carton into the NaW
trailer, And yet another lies in the fact that Hajek chose to walk
al ongsi de the' claimant t 0 make cerzain that the claimant woul d carry
out the order. Inthe light of the claimnt's Iongg end excellent
service with the Carrier, this was an insulting posture. Further, the
obvious fact i s that the cart woul d no-t have gone over Hajek's foot had
Haj ek stayed away frem the claimant.
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. \When these things are put together, it seems to us that
Haj ek cannot realistically or fairly be held blameless. W find that
the incident was marked by shared cul pability. And whea this, in
turn, is | 0i ned with 23 years of unbl em shed service, we do not
believe that the discharge penalty can be accepted as appropriate.

Overturning the discharge on the merits, we viev it as
unnecessary to deal vith the procedural objections which the
Organi zation has rai sed with respect to the predischarge investigation.
\\ do, however, want t0 g0 on record as sharing the Organization's
concernfor the narrowness of t he scope of inquiry which the hearing
officer insisted on -- thus precluding the Organization frem
i ntroduci ng testinony respecting Hajek's attitude on prior occasions
and the possibility that attitudinelpr obl enson Hajek's partiay
have been at the rootof the incident on the night In question. W
do not believe that an investigation involving an employe's di Sm ssal
I's intended to be confined to the immediate facts of the incident
precipitating the dismssal.

\% are ‘converting the claimant’s discharge to a suspension
of hemonth duration, directing that the cl ai mant be rei nstat edvit hout
I npai rment of seniority rights end withrei mbursement for |ost wages
starting with Cctober &, 1976 (without payment of interest and vithout
makeup Of heal t h- and- ve| f are i nsurance coverage, but vith offset
appliceticmof outside earnings). In coming to this result, we have
beeni nfl uenced by the facts that the Organization, in early August,
1976, turned dovna Carrier of fer toreinstate the claimant without
back pay onl eniency grounds and that the Carrier, by early Septenber,
1976, had in its possession an organization Of fer by which the clai mant
would have been reinstated forthwith and t he back- payquesti onwoul d
have been separatelypr ocessed.

FINDINGS: ‘The Third Division of the Adjustment Board, upon t he whole
record and all the evidence, finds and hol ds:
That the parties valved oral hearing;
That the Carrier and the Employes i nvolved in this dispute

era respectively Carrier end Employes within the neaning of the Railway
Labor Act, es apprwed June 21, 193k;
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That t hi S Division Of ' t he AdJustment Boar d has jurisdiction

over the dispute involved herein; and
That t he Agreement was violated,

AWARD

Claim sustained as per Opinion.

NATICNAL RATILROAD ADJUSTMENT BOARD
By Order of Third Division

AmSTz_%éA@&
ecutive ecretary

Dated at Chicago, Illinois, this 212th  day of January 1979,




