NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 22284
THIRD DIVISION Docket Fumber MS-22240

Rolf Valtin, Ref eree

(Federated Employees Council
PARTIES TO DISPUTE: E

Fl ori da Bast Coast Railway Company

STATEMERT OF CLATM: "( aimof Federated Employees Council that

. "Carrier acted arbitrarily, capriciously and
in a harsh and diseriminatory manner when it dismssed fromservice
ClerkE. C. Paul son, May 27, 1977. As a consequence, Carrier shall:

Reinstate E. C. Paul son with seni oritK and al
rights uninpaired and reimbursedat the rate
of the position or.[p05|t|ons his seniority
entitled himto while out of service."

OPINION OF BOARD:  The Claimant entered the Carrier's service in

. "< Augmst, 1972, By virtue of the Carrier's policy
calli ng_ for di SN SSal where an employe accumlates 90 Of NAr € demerits,
he was dismissed in early 1975. He had been assessed t he demerits
(about as memy onthe one score as on the other) for unsatisfactory
j Ob performance and for tardiness. H's disnissal was appeal ed and
ultimately determined by Third Division Award 20987. The Award, issued
in late February, 1976,called for the claimant's reinstatement wthout
back pay. Claimant resumed hi S employment with the Carrier, as an
office'porter at the Bowden Yard, inearly April, 1976. He resumed t he
enpl oyment without carry-over of the denerits which had been the basis
of hiS discharge.

~ The claimant worked in the porter position in the ensuing
approxi mtely one-half year. In that period, at various stages, he
incurred char ge8 which were substantially similar to those whi ch had
led to his prior discharge. |n mid-May, 1976, t he essence Of the charge
was that his Work was repeatedly of unsatisfactory quali tAY) and quantity.
The charge resulted in a warning of a series of terns. About three
months |ater, charge6 involving three separate incidents were entered
against the claimant: 1) reporting late; 2) failing properly to clean
a floor; and 3) leaving a desk littered with crumbs Upon eating at
it. These charges, upon investigation, respectively resulted in 5
demerits, 10 demerits, and 5 denerits.
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o | n Sept enber, 1976, t he claimant, pursuant t 0 successtul

bi ddi ng, became a Clerk-Operator at Daytona Beach. As of nmi d- Cct ober,
1%76, via @ |eugthyletterproyidingdetailed illustrative material,
the claimant was charged with a series of inadequacies over an
approximately 3-weelperi od -- once more adding up to the repeated
| ack of preper quality and quantity in the performaneeof his work.
The charges, om investigation, reSulted in 30 demerits.

In January, 1977, the claimnt incurred charges for two
separate incidents:” 1) delaying a train while working as aYard Clerk;
2) railing properly to prepare an interchange |ist, also while working
as a Yard Clerk. Thesecharges, agai n oninvestigation,respectively
resulted in 10 denmerits and 30 denmerits.

Having thus received 9o demerits since the time of his
reinstatemant, t Ne claimant Vs di smi ssed (i n Februery, 1977). It iS
tdhe propriety of this dismssal which ishere presented for

etermnation.

. We prelimnarily note that we are treating the claimant's
entire diseiplinary record (si nce t he time ofhi S reinstatement) as
before us on its merits. The Carrier nakes time-limt arguments with
respect to the organization's appeal of the charges which resulted in
the first 20 demerits; t he Organization contends that the succeeding
30 demerits shoul d be seen as renoved -- omthe grounds that they were
grieved and that the grievance was | eft unanswered;and the Carrier,
Inregard to this, asserts that no such grievance was ever received
by it and that the Organization, accordingly, i S no longer in a

osition to protest the 30 demerits. Despitethe affidavitswhich

he Orgam zation introduced to show that the 30 denerits were in fact
grieved, we cannot believe that the carrier received the grievance

and thereupon remained silent onit, and we thus decline to treat
the 30 denmerits as fallen. As to the remaining procedural contentions
(which are Carrier contentions), it suffices to say that our conclusions
on the meritsaresuch that theycan legitimatelybe si destepped.

By our review of the volum nous record which attends the case,
the evi dence conpel Iingly supports the elaimant's di Smssal.

W think thereis no esca inP the conclusion that the claiment
Was an employe who time and again failed to measure up t0 job-
performance expectations Whi ch ar e reasonabl e and whi ch ar e commonly
fulfilled by the claimant's f el | oW employes. Equaliyimportant,t he

evi dence givesS every indication that the claimnt chose to pursue his
subpar ways, He i S neither young NOr inexperienced, and he i S a
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clearly intelligent person. There is no-way to attribute his repeated
I nadequaci es to | ack of inherent capacities. Rather,the claimant
simply declined to heed the anpl e warnings which he was either actually
or Ineffect (viathe demerit systenm given -- somehow believing that
he was free to set hinself apart fromhis fellow employes in the
observance of acceptable Standards of diligence end seﬂ'-apphcaﬂon.

The record, of course, includes various contentions to the
contrary. There are denials, asserted excuses, and counterchar ges.
But we have found nothing of solid and convincing character. The
t hr ead which runs throught he claimant's St ance int he various
investigations Of the charges against himis one of lameness and
evasion. To conclude that the caseessentially presents discrimnatory
Or unduly har sh treatment agai nst the claimant,’ at her than evenhanded-
ness and patience by the Carrier, would in our judgment constitute a
m sreadi ng of the evidence.

Wherea di smssal is based on the presence of a particular
number of demerits and where the fatal number of denerits has cone into
being Via au acewmilation ofdenerits for a series of successive
incidents, one cannot hel p but ask oneself whether the nunber of
assessed derrerltswﬂer incident was fair and proper. fThereis little
inthe record by which to test the question. In the Fresent case,
however, we do not view this as disturbing. Perwe believe that there
was heresuch a persistent pattern of substandard conductasto
justify dismssal quite without the denmerit system

W enter a final note. It has not escaped us that the |eaving
of luncheon crunbs on another person’s desk would in many e case have to
be viewed as trivial and as lacking in proper cause for discipli narﬁ
action. \e are not prepared, however, so to viewthe incident in the
present case. The difficulty is that it was reflective of the claimant's
indifferent attitude. W think we would err were we to overturn the
di smssal by taking an isolated view of the incident.

FINDINGS :  The Third Division of the Adjustment Board, Upon the whol e
record and all the evidence, finds end hol ds:

That the parties waived oral hearing;
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That the Carrier end the Employes involved in this dispute
are respectively Carrier and Bmployes within t he meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the AQreement was not vi ol at ed.

AWARD

Jaim denied.

RATIONAL RA| LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

ExecutiveSecretary

Datedat Chicago,||linois, this 12th day of Jamary 1979,




