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Rolf Valtin,  Referee
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(Florida Raat Coast Railway Coplpany

sTAy?Ehml!  m cIAR4: "Claim of Federated Ruployces Council that
'Carrier acted arbitrarily, capricicrusly and

in a harsh and discri&mtory manner when it dismissed from service
Clerk E. C. Paulson, May 27, 1977. As a consequence, Carrier shall:

Reinstate E. C. Paulson with seniority and all
rights unimpaired and reindmrs@ at the rate
of the position or positions his seniority
entitled him to while out of service."

OrnoN OF ROARD: The claimant entered the Carrier's service in
: i ‘, ~August, 1972. By virtue of  the Carr ier ’s  policy

calling fo+ dismissal &ere-an enrpl~ye  accumlates  90 or mare d&eri&,
he was dismissed in early 1975. Whad been assessed the demerits
(about as,unny on the one score as on the other) for unsatisfactory
job performme and for tardiness. His dismissal was appealed and
ultimtely.deteWincd  by Third Division Award 20987. The Award, issued
in late February, 1976, called for the claimant's reinstatement without
back pay. Claimant  rammed his .en@loyment with the Carrier, as an
office porter at~the:&n?den Yard, in early April, 1976. He resuaed the
employment without carry-over.of the demerits which had been the basis
of his discharge.

The claimant rorked in the porter position in the ensuing
approximately one-half year. In that period, at various stages, he
incurred charge8 wbfch were substantially similar  to those which had
led to his prior discharge. In aid-Mny,  196, the essence  of thC charge
was that,his  work was repeatedly of unsatisfactory quality and quantity.
l%e charge resulted in a warning of a series of terms. About three
months later, charge6 involving three separate incidents were entered
against the claimant: 1) reporting late; 2) failing properly to clean
a floor; and 3) leaving a desk littered with cnsnbs upon eating at
it. These charges, upon investigation, respectively resulted in 5
demerits, 10 demerits, and 5 demerits.
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In September, 1976, the clainrut,  pur*uant to successhrl
bidding, became a Clerk-Operator at tiytoua  Beach. As of mid-October,
lgy6,vi.a  l leugthyletterproyidingdetailed illustrative material,
the claimnt was charged with a series of iuadequscies over an
approximately3-ueek  period -- once more adding up to the repeated
lack of proper quality and quantity in the perfOmmnce  of his work.
lhe charges, oo investigation, resulted in 30 deuerits.

In January, lq77, the claimant incurred charges for two
separate incidents: 1) delayiug a train while working as a Yard Clerk;
2) failing properly to prepare an interchange list, also while working
as a Yard Clerk. These  charges, again ou instigation,  respectively
resulted in 10 demerits and 30 demerits.

Saving thus received 90 denerits  since the time of his
reinstatemnt, the claiaant  MS dismissed (in Febrmry,  1977). It is
the propriety of this dismissal which IS here presented for
determination.

We preliminarily note that we are treating the claimnt's
entire disciplinai$ record (since the time of his rein&at-t) as
before us on its merits.. The Carrier makes time-limit argumants  with
respect to the Organiution's  appeal of the charges which resulted in
the first 20 d-its; the Organiaation contends that the succeeding
30 durcrits  should be seen as removed -- an the grounds thattheywere
grieved and that the grievance was left unanswered; and the Qrrier,
in regard to this, asserts that no such grievance was ever received
by it andthatthe Organiution,accordingly,  is nolonger ina
position to protest the 30 demsrits. Despite the affidatits which
the Organization introduced to show that the 30 demerits were in fact
grieved, we cannot believe that the Carriers received the grievance
and thereupon remined silent on it, and ve thus decline to treat
the 30 demerits as fallen. As to the mmining procedural contentions
(which are Carrier contentions), it suffices to say that our conclusions
on the merits are such that they can legitimhely be sidestepped.

By our review of the voluminous record which attends the case,
the evidence compellingly supports the clainmnt's  dismissal.

We think there is no escaping the conclusion that the claimsnt
was an e@oye who tims and again failed to measure up to job-
perfararnce axpectations  which are reasonable and which are cw
fulfilled by the claimnt's  fellow employes.  Eqxdly  hportant,  the
evidence gives every indication that the claimant chose to pursue his
=b- rrys. He is neither youug nor inaxperienc~d  he is a
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clearly intelligent person. There is no:way to attribute his repeated
inadequacies to lack of inhere& capacities. Rather,  the clainrrnt
si@.y declined to heed the ample warniugs which he was either actually
or in effect (via the demerit system) giveu -- somshm~ believing that
he was free to set himself apart from his feI.M e@oyes in the
observance of acceptable standards of diligence end self-application.

The record, of course, includes various contentions to the
contrary. There are deuiels,  asserted excuses, and countercharges.
But re have found nothing of solid and convincing character. The
thread which,runs through the claisant’s  stance in the various
iuvesti@ions of the charges against him is one of lamsness and
evasion. To conclude that the case essentially presents discriminatory
or unduly harsh treatmsnt against the claimsnt, rather than eveuhanded-
ness and patience by the Carrier, would in our~judguent constitute a
misreading of the evidence.

Where a dismissal is based on the presence of a particular
uumber of demerits and where the fatal nmber of demerits baa come into
being via au accmulation  of demerits for a series of successive
incidents, one cannot help but ask oneself whether the number of
assessed demerits per incident was fair and proper. There is little
in the record by which to test the question. In the present case,
however, we do not view this as disturbing. For we believe that there
was here such a persistent pattern of 8ub8taadud  conduct 88 to
justify dismissal quite without the demerit system.

We enter a final note. It has not escaped us that the leaving
of luncheon crumbs on another person’s desk would in many e case have to
be viewed as trivial and as lacking in proper cause for disciplinary
action. We are not prepared, however, so to view the incident in the
present case. The difficulty is that it was reflective of the clairmnt’s
indifferent attitude. We think we would err were we to overturn the
dismissal by taking an isolated  view of the incident.

FINDINGS : The Third Division of the Adjustit, Doard, upon the whole
record and all ths evidence, finds end holds:

That the parties waived oral hearing;
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That the Carrier end the EpqYes involved in this dispute
are respectively Carrier and Employes:titbin the maening of the Railway
Labor Act, as approved Jane 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

'Ebatthe  Agreement was not violated.
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Claim denied.

NATIcmATd RAILROAD ADJusTMEloT BXRD
Ry Order of Third Division

AT!iEST:
Rxecutive Secretary

Dated at'Chicago,  Illinois, this 12th day of Jennary1~9.


