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(Rxotherhood of'RaUrced Signalmen
PARTIRSTODISPUTS:  (

(Imisville&I%~hvilleRailroadCampany

SWTRKESTOF- "Claims of the General Comaittee of the Srotharhood
of RaUxoad Signalmen on the Louisville and Nashville

Railroad Company:

claim Ro. 1

Carrier files: G-364-2, G-226-2, G-306-2

(h behalf of @. Gerald -way, Signal Maintainer, for
signalman's rate~ofpay  fromSaptember 22,1975through  Januaryl8,1~6,
plti holiday and overtime payduringthis period.

Claim Ho. 2

Carrier files: G-303-2, G-226-2, G-306-2, G-364-2

On behalp of Mr. Gerald Dummy, Signal Mainteiner,  for vacation
py earned in 1974, and ~for reimbursement of certain medical axpenses
imm-md byhlmln behalf of his wife in%vember 1975.”

OPIuI(3By OF ROARD:~ Claimant was an excepted employe who was removed
from service on August 1, 1974 for failure to

perform work in a satisfactory manner. Within a week or two thereafter,
Claimant entered a hospital for, in his own words, "a nervous condition
that has been diagnosed variously as chronic anxiety reaction or acute
depression and has existed for l-112 years.”

Claimant's bid to return to work under the Signalmen's
agreement as a signal nmintainar was rejected, followiq an eliaminatiofi
by Carrier's doctor on Wovember 8, 1974, on the basis of hie physical
condition.

On August 25, 1975, Claimant's personal physician advised him
that based on his examination on July 2, 1975,
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"I see no objectiveevidence  of orgauic disease
or objective evidence of emotional disease to
prevent you from working at this tim."

However, based on an examinatiou on July 25, 1975, Carrier's
doctor ageiu disqualified Claiaanf ou August 6, stating that:

"I am sormwhatperplexed  that an individual
disqualified approxismtely 8 months ago for a
chronic, condition, end to my kuowledge, a
p&gressiva  condition such es cirrhosis, is
returned for physical evaluation relative to
the responsible position of signal amiutaiher..."

The Carrier doctor added, however, that "this employee could
possibly qualify for another position with the Coagmuy" and that
Claim& should be able to return to work "at somethiug, but not in a
Dapartmaat with the respousibility of the~Sigual Departmnt."

On September 8, 1975, the Organization, through its Genexal
Chairman, again protested Claismnt's disqualification and requested
"that som further consideration be given in ,&lairantl~ case" based
on Claimant's personal physician's opinion of August 25 quoted above.
Hating the difference in opinion betweeu the two doctors, the
Organization stated:

"There are provisions in cases such as this
whereby both parties agree to a third party
(neutral physican) and accept that person's
findings as binding by both parties."

On September 19, in respouse to Carrier's request, the
Organisation furnished Carrier a copy of the August 25 medical report
of Claismnt's  personal physician and requested a reply. (Carrier's
Xxhibit A& would appear to indicate that Claimant's physician wrote
Carrier's doctor on July 8 that Claiuant, who was last seen ou July 2,
"was quite emotimally stable at-that tista and at present I do feel
that heshcmldbe  able to return to work.")

Thus, Carrier was on notice that there was a disagreement
between the two doctors and that its own doctor's disqualification was
not absolute, but related to Claimant's return to work in the Sigual
Depe-t.
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On Rovember 21, 1975, Petitiou~ filed a claim (Claim No. l),
stating that it had received no reply to its letters of September 8 and
19, respectively, and referring to its September 8 letter in which it
"requested the Carrier consider the posaibility of a neutral physician
examining fadlaang."

(x1 December 31, 1975, Claimant was notified of an appointmnt
with a third doctor for January 5, 1976. Qaimnt was qualified and
returned to work on January 16, 1976.

Carrier treated the General Chairnan's September 8 letter as
a suggestiaa to consider the possibility of designating a neutral
physician, hot an obligation to do SO, since parties' Agreement does
not so require.

5e Organization, on the other hand,~maintains  that the
September 8 letter must be viewed as a request for the appointment
a neutral doctor, a view, it argues, which is supported by the
bmgmge in its Nmmber 21 l&t-j namely, t&t it "requested the
Carrier consider the possibility of a neutral physician exauining
/Ziaiman~."

of

Carrier was aware that its doctor and CLaimant's parsonal
physician disctgreed as to whether Claimant could return to work.
Carrier's doctor, especially, expressed ccmcern over what he consdered
to be a chronic and progressive condition.

Carrier, faced with the Organisation's  request and its own
doctor's opinions, wrote its doctor on October 10, 1975 indicating that
theliationalBnilroad  Adjustment Board "has held ineany cases that
where the personal physician and the ccmrpauy doctor fail to agree upon
the physical capability of ane@Loyee,a  neutral doctor, acceptable to
both doctors, will be appointed and his decision will be binding on
both the company and the orgsnisation."

On October 20, Carrier's doctor replied: "It is, as a rule,
the thing to do to seek an independent medical opinion in any instance
where there appears to be a conflict in thinking and the conclusion
of those in attendance."

Accordingly, he submitted the name of a third physician. He
also suggested, as an alternative for Carrier consideration, that he
personnal.&,discuss Claimant's case with the latter's personal physician
regarding Claimant's job responsibilities with the Signal Department.
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On Km-ember 19, 1975, Carrier mob its doctor requesting
hiu to coufer at his earliest convenience with Clainmnt's  personal
physician and notify Carrier of the results of his discusslou.
Appareutly, Carrier's doctor became ill at about this time and there
is no record that such a discussion took place.

It was not until Daceuber Y, 1%'5--almost 2-l/2 mouths after
hearing frcm its owu doctor--that Carrier notified Claimant that an
examinationwith a third doctor had been scheduled for January 5,1976.

In all, about 4 &the elapsed between September--uheh
Wtitioner*s general chairmm requested reconsideration and designation
of a neutral doctor to resolve the Conflicting medical opinions--and
the date Claimaut was examined by a third physician and found qualified
to return to service.

In our judgment, this represents anundueperiod of time by
Carrier to take steps to resolve the opposing madical diagnoses.

It is true that Carrier, both for ita own protection as well
as the safety of-the general public and its own employes, has the right
to insist that its employes be physically qualified to perform the
duties of their assignments. Sut the principle is well established that
a Carrier my not arrogate to itself such a decision in the face of
conflicting diagnosis by a qualified physician. Ihis is the situation
involved in the case before us.

When the medical opinion of a Carrier's own medical staff or
of doctors retained by it is challenged by the contrary findings of an
cmploye's personal physician, a prcmrpt resolution of w&differences
is called for, if the Carrier is not to be judged arbitrary and
capricicrus to its actions. Carrier, in brief, does not have the
exclusive right to at&e such determinations of physicalfitness when
the findings of its own doctors are chellenged  by colqpefent authority.
Carrier in this ca,se recognized this principle by citing IiSAD rulings
to this effect in its October 10 letter to its own doctor, quoted
above.

Whether a Carrier's action to resolvedifferences in medical
diagnoses is "prc@" or "resonable"  wt be judged by the circumstances
in each case. In the instant case, Carrier was put on notice, on
September 8, that Claimant's personal physician judged him qualified to
be restorebto duty. Carrier bed a contrary opinicm from its ~wll doctor.
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Whether it viewed the Generel ~b?mn’s language concerning
use of e third physician as a suggestiouor as a request, it was
incumbent upon Carrier to take the necessary steps to resolve the
issue within a~reasonable tima so as not to imDose an unfair hardship
on cleimnt.

We must, however, take cognizance of two events in reaching
a decision on the merits of this case. Carrier's labor relations
official, who is Carrier's highest officer designated to handle claima
or grievances on the property, and who W&S involved in the
consideration of the claim before us, retired effective I'?ovember 1,
1975. A neulabor relations official was appointed to succeed him.
Correspondence in the record before us indicates that the newly
appointed officer was trying to familiarize hlmself with the details
of the instant dispute. This transition undoubtedly accounts for
pert of the delay in settling his dispute.

Wemnst also give someweigh~ toa situation over which
Carrier had no control; namely, the illness of its local doctor
who was handling the medical aspects of the case for Carrier. Carrier
was unaware of its doctor's illness for soma period of time. Because
of'his illness, the local doctor new?r mat with ClaWnt's personal
physician as requested in ,Carrier's  October 20 letter.

Cerrier's October 10 and November 19 letters to its local
doctor, previously mentioned, may be tiewed as a good faith effort
by Carriertofind  a solution to the conflicting medical opinions.

The fact resmins that Carrier's scheduling of a medical
examinationbye  neutral doctor onDecember a,1975 represented a
lapse of weU over 3 months after the Organization furnished Carrier
with a copy of the medical opinion of Claiumnt's  personal physician
and requested Carrier reconsideration. Over 2 months elapsed between
October 20, when Carrier's local doctor notified it of the rule “to
seek an independent medical opinion. ..vhere there appears to be a
conflict," and the eramination by a neutral physician on December 3.

As our Findings ebwe indicate, there are unique and special
circumstences  present in this case. Accordingly, and in consideration
of these circumstances, with respect to Claim No. 1 we direct that
Claimant is to be recompensed for time lost only for the period between
December 1, 1975 and the date he returned to active senrlce with
qerrier.



AwrdRumber 2-5
Docket Rmber SC-22166

In Claim Ho. 2, Cleimnt  mde=cbim for vacation pay earned
inlfl4end forreimburs6mentofc~~~dicaleqen6e6 incurred by
himon behalf of his rife inliovember 3.975. There is noprqer basis
for the second claimand it is denied. clrrirnntwarr anexcepted
uploye inl@b,  not covered by the Collective BsrgainlngAgreem6nt
between Carrier and the Organisation. RSme, the grantofvacatim
paylms a mtter of capany disczetian. ~imntms UenLedvacation
pay because of "6xtr6m6.l~  un6atisf6CtoPy induct" 6nd w6 have no
authcrity to owrrul6 Carriw'S decisim in this regard.

R&6ed on o& r&ng in ClsirnRO.1, Clainntwae ineligible
for reimbnrsslvnt for medical expense8  incurred in llwember 1975 and
we mu&, therefore, deny the claim.

FIUDRiGS: lb6 Third Divi6ion af the Adjustment Roard, upon the whole
record and 6.U the evidence, find6 and holds:

That the parties waived oral hearing;

That the Carrier and the wages involmd in thie dispute
are respectively Carriq and smployes within the meaning OftheRailvay
Labor Act, as approved June 21, 199;

over the
That this Division of the Adjustmnt Boerd has jurisdiction

dispute involved herein; and

!Phet the Agreement wa6 violated to the extent, shown in

A W A R D

Claim 1yo. 1 sustained to the extent indicated ia the &%pinioa.

claim No. 2 denied.

Ry Order of !l'hird Division

A'IXEST:

Dated 8t CbiCago,~ Illinois, this l2th day of JamtsryW79.


