NATICNAL RAILROAD ADJUSTMENT BOARD
Awar d Rumber 22285
PHIRD DIVISION Docket Fumber SG 22166

Abraham Weiss, Ref er ee
(Brotherhood of Railroad Si gnal nen

PARTIES TO DISPUTEB: (
(Louisville & Bashville Railroad Company

STATEMENT OF CLAIM: "(U ains of the General Committee Of t he Brotherhood
of Railroad Signalmen onthe Loui sville and Nashville

Rai | road Conpany:
claimNo, 1
Carrierfiles: G364-2, G226-2, G 306-2

_ on behal f of Mr, Ceral d Danaway, Signal Mintainer, for
si gnal man' s rate of pay from September 22, 1975 through January 18, 1976,
plus hol i day and overtime pay during this peri od.

C ai m Ne, 2
Carrier files: G303-2, G226-2, G306-2, G364-2

On behalf of M. Gerald Dunaway, Si gnal Maintainer, for vacation
pay earned in 1974, and for rei nbursement of certain nedical expenses
incurred by him in behal f of his wife in November 1975.”

OPINION OF BOARD:  Claimant was an except ed employe Who was removed
fromservice on August 1, 1974 for failure to
performwork in a satisfactory manner. Wthin a weekor two thereafter,
Clamantentered a hospital for, in his own words, "a nervous condition
that has been diagnosed variously as chronic anxiety reaction or acute
depression and has existed for1-1/2years.

Caimnt's bid to return to work under the Signalnen's
agreement as a signal meintainer wasrej ect ed, following an examinatior
by Carrier's doctor on November 8,1974,0n the basis of his physical
condi tion.

On August 25, 1975, G aimant's personal physician advised him
that based on his examnation on July 2, 1975,
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"] see no objective evidence of organic di sease
or objective evidence of enotional disease to
prevent you fromworking at this time."

However, based on an examination on July 25, 1975, Carrier's
doct or again di squalifi ed Claimant on August 6,stating t hat:

"| am somewhat perplexed t hat an i ndi vi dual

di squal i fi ed approximately 8nonths ago for a
chronic, condition, and t0 my knowledge, a
progressive condition suchescirrhosis, is
returned for physical evaluationrelativeto

t he responsi bl e position of signal meintainer..."”

The Carrier doctor added, however, that "this enployee coul d
possibly qualify for another position with the Company” and t hat
(laimant shoul d be able to return to work "at something, but not in a
Department Wi t h t he responsibility of the Signal Department."

On Sept enber 8,1975, the Organi zation, through itS General
Chai rman, agein protested Claimant's di squalification and requested
"that some further consideration be given in /Claimant*'s/ case" based
on Claimnt's personal physician's opinion of August 25 quoted above.
Noting the difference in opinion between the two doctors, the
Organi zation stated:

"There are provisions in cases such as this
whereby both parties agree to a third party
(neutral physican) and accept that person's
findings as bhinding by both parties.”

On Septenmber 19, in response to Carrier's request, the
Organization furni shed Carrier a copy of the August 25 medical report
of Claimant's personal physician and requested areply. (Carrier's
Xxhi bit A-6d woul d appear to indicate that Oaimant's physician Wote
Carrier's doctor on July 8 that Claimant, Who was | ast seen on Jul?/ 2,
"was (Ui t e emotionally Stabl e at-that time and at present | do fee
that he shouldbe able to return to work.")

Thus, Carrier was on notice that there was a di sagreenent
between the two doctors and that its own doctor's disqualification was
not absolute, but related to Caimant's return to work in the Signal
Department.,
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On November 21, 1975, Petitiomer filed a elaim (C ai mAo. 1)
stating that it nhad received no reply to its letters of Septenber 8 and
19, respectively, and referring to its Septenber 8 letter in which it
"requested the Carrier consider the posaibility of a neutral physician
exani ni ng/Claiment/."”

On Decenber 31, 1975, Claimant was notified ofan appointment
with athird doctor for January 5, 1976. Claiment was qualified and
returned to work on January 16, 1976.

Carrier treated the General Chairman's September8 |etter as
a suggestion t0 consider the possibility of designating a neutral
physician, hot an obligation to do so, since parties' Agreenent does
not so require.

The Or gani zation, on the ot her hand, meintains that the
Septenber 8 letter nust be viewed as a request for the agpoi ntnent of
a neutral doctor, a view, it argues, which is supported by the
language i N | { S November 21 letter; namely, thet it "requested the
Carrier consider the possibility of a neutral physician examining
/[Claimant/."

Carrier was aware that its doctor and Ciaimant's personal
physi ci an déisagreed as to whether C ai mant coul d return to work.
Carrier's doctor, especially, expressed concern over what he consdered
to be achronic and progressive condition.

Carrier, faced with the Oorganization's request and its own
doctor's opinions, wote its doctor on Cctober 10, 1975 indicating that
the Nationsl Railroad Adj ust ment Board "has hel d in cases t hat
where the personal physician and the company doctor fail to agree upon
t he physical capability of anemployee,a neutral doctor, acceptable to
both doctors, will be appointed and his decision wll be binding on
bot h t he conpany and the orgenization,"

On Cctober 20, Carrier's doctor replied: "It is, as a rule,
the thing to do to seek an independent medical opinion in any instance
where there appears to be a conflict in thinking and the concl usion
of those in attendance."

Accordingly, he submtted the nane of a third physician. He
al so suggested, as an alternative for Carrier consideration, that he
personnally discuss Claimant's case with the latter's personal physician
regarding Claimant's job responsibilities with the Signal Department.




Awar d Humber 22285 Page 4
Docket Number SG 22166

On November 19, 1975, Carrier wrote its doctor requesting
him {0 confer at hi s ear | i est conveni ence with Claimant's personal
physician and notify Carrier of the results of his discusslou.
Apparently, Carrier's doctor becane ill at about this time and there
is no record that such adiscussion took place.

_ It was not until December 31, 1975--almost 2-1/2 nout hs af ter
hearing frem its own doctor--that Carrier notified Claimant that an
exam nationwith athird doctor had been schedul ed for January s, 1976.

Inall, about 4 months el apsed bet ween September--when
Petitioner's general chairman r equest ed reconsi deration and desi gnation
of aneutral doctor to resolve the Conflicting medical opinions--and
the date Claimant was examned by a third physician and(’?ound qualified
to return to service.

In eur judgnent, this represents anundueperiod of time by
Carrier t0 take steps to resol ve the opposi ng medieal di agnoses.

It is true that Carrier, both for its own protection as well
as the safety of-the general public and its own employes, has the right
to insist that its employes be physically qualified to performthe
duties of their assignments. But the principle is well established that
a Carrier my not arrogate to itself such a decision in the faceof
conflicting diagnosis b%/ a qualified physician. Thisis the situation
involved in the case before us.

When the nedical opinion of a Carrier's own nmedical staff or
of doctors retained by it is challenged by the contrary findings of an
employe's per sonal ﬂhysi cian, a prompt resol ution of such differences
is called for, if the Carrier is not to be judged arbitrary and
capricioustoits actions. Carrier, in brief, does not have the
exclusive right to make such determnations of physicalfitness when
the findings of its own doctors are challenged by competent aut hority.
Carrier in this case recognized this principle by citing RRAB rulings
tg this effect inits Cctober 10 letter to its own doctor, quoted
above.

Wiether a Carrier's action to resolvedifferences in nedical
di agnoses i s "prompt™ Or "resonable" mast be j udged by the circumstances
in each case. In the instant case, Carrier was put on notice, on
Septenber 8, that Claimnt's personal physician judged himqualified to
be restored-toduty. Carrier had a contrary opiniom fromits own doctor.
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Whet her it viewed the General Chairman's | anguage concerning
use of e third physician as a suggestiom or as a request, it was
I ncunbent upon Carrier to take the necessary steps to resolve the
I ssue Within a reasonable time SO as not to impose an unfair hardship
on Clajimant,

W mst, however, take cognizance of two events in reaching
a decision on the merits ofthis case. Carrier's labor relations
official, who is Carrier's highest officer designated to handl e claims
or grievances on the property, and who wasjnvolved in the
consideration of the claimbeforeus, retired effective November 1,
1975. Anew labor relations official was appointed to succeed him.
Correspondence in the record before us indicates that the newy
appointed officer was trying to famliarize himself with the details
ofthe instant dispute. This transition undoubtedly accounts for
pert of the delay in settling his dispute.

We mastal SO give some weight to a Situation over which
Carrier had no control; namely, the illness ofits |ocal doctor
who was handling the nmedical aspects of the case for Carrier. Carrier
was unaware of its doctor's illness for some period of tine. Because
of hisillness, the local doctor never met W th Claimant's per sonal
physician as requested i n ¢carrier's Cctober 20 letter.

Cerrier's Cctober 10 and Novenber 19 letters to its |ocal
doctor, previously mentioned, may bhe viewed as a good faith effort
by Carrier to find a solution to the conflicting medical opinions.

The fact remmins that Carrier's scheduling of a nmedical

examination by a neutral doctor on December 31, 1975 epresented a

| apse of well over 3 months after the Organization furnished Carrier
with a copy of the medical opinion of Claimant's personal physician
and requested Carrier reconsideration. Over 2 nonths el apsed between
Cctober 20, when Carrier's local doctor notified it of the rule "to
seek an independent medical opinion. ..where there appears to bhe a
conflict," and the examinatiom by a neutral physician on Decenmber 31.

As our Findings above indicate, there are unique and special
circumstances present inthis case. Accordingly, and in consideration
of these circunstances, with respect to daim~No. 1 we direct that
Caimant is to be reconpensed for tinme lost only for the period between
December 1, 1975 and the date he returned to active service with
Carrier.
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In Claim No. 2, Claimant made- claim f or vacation pay earned

in 1974 andfor reimbursement of certain medical expemsesi Ncurred by
him on behal f of his wife in November 1975. There | S no proper basis
for the second claim and it i S deni ed. Claimant was an excepted
employe in 1974,not covered by the Collective Bargaining Agreement
between Carrier and the Organization. Hence, t he grantof vacatim
pay was o matter Of Company discretion. Claimant was denied vacation
pay because of "extremely unsatisfactory conduct” and we have no
authority t O overrule Carrier'sdecision i n thisregard.

Based ON our ruling i N Cleim No. 1, Claimant was ineligible
for reimbursement for nedi cal expensesincurredi n November 1975 and
we mast, therefore, deny the claim

FINDINGS: The Third Diviaion of the Adjustment Roard, upon the whole
record and all the evidence, find6 and hol ds:

That t he parties wai ved oral hearing;

That -the Carrier and t he Employes involved i n thie dispute
are respectivel y Carrier and Employes W t hi n t he meaning of the Railway
Labor Act, as approved June 21, 1934;

~That this Division of the Adjustment Board has j urisdiction
over the dispute involved herein; and

T That the Agreement was violated to the extent, shown in
A Opinion.
. AWARD
] ( CaimNo. 1 sustained to the extent indicated ia the epinion.
*" :: Claim No. 2 deni ed.
A NATTONAL RATLROAD ADJUSTMENT BOARD

By Order of Third D vision

Dat ed at Chicago, Illinois, this 12th day of  Jamuary 1979,




