NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 22286
TH RD DI VI SI ON Docket Nunber MW 22171

Abr aham Wei ss, Referee

(Brotherhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: (
(Chi cago, M| waukee, St. Paul and Pacific
( Railroad Conpany

STATEMENT OF CLAIM  "Claim of the System Committee of the Brotherhood
t hat:

(1) The dismssal of \Welder Laborer R A Rettenberger was
wi thout just and sufficient cause and excessively disproportionate to
the offense with which charged (System File D-1924/c# 28).

(2) The benefits and privileges of Agreenment Rule 18(e)
shal |l now be extended to the clainant."”

CPI NI ON_OF BOARD: G aimant, a welder laborer, was dismssed from
service by his welder foreman for allegedly
failing to provide flag (safety) protection for his foreman on two
separate occasions on January 28, 1976. The wel der foreman at the
tine of the incidents was engaged in grinding a frog on Carrier's
main line tracks.

Claimant's function and responsibility on the day in
question was to alert his foreman to any onconming train or track
vehi cl e approaching the section of track (or rails) upon which the
foreman was working. Tw ce that day the foreman barely escaped
possible injury or death because of noving vehicles on the rails,
wi t hout having been warned of their approach by C ainmant.

The facts brought out at the hearing are that:

1) Gaimant was a relatively new employe, With three
mont hs of service with the Carrier.

2) January 28 was his first day as a welder |aborer

3) Caimant was aware of his duties, but did not
apparently devote his full attention to them He
admtted that "when | was watching for the trains
| was thinking about sonething else, on ny mnd,
bot hering ne."
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The Organi zation bases its caseon the assertion that the
Foreman was negligent in instructing Claimant in his duties. The
record, however, includes explicit statements by Cainant that he
knew that his job was to warn the foreman of oncom ng trains
("yes, | know that is ny business")-and that he knew his responsibility
under the flagging rule.

The Organization also insists that the foreman did not
inform Claimant of the trains that were scheduled to operate that
day on the main line, and so did not properly instruct O aimant.

In essence, this allegation seeks to assign culpability to the

foreman.” But such omssion even if proven, does not, in our
judgnent, excuse Claimant's inattention or nmtigate his failure to
perform his duties properly, thereby exposing his foreman to the
risk of serious injury or even death. It was the Claimant's
responsibility to alert the Foreman to oncoming traffic and to
furni sh adequate flagging protection while the foreman was engaged
in working on the track; he failed twice that day to performthat
relatively simpletask. Even if the foreman were remss in not
notifying Caimnt- of scheduled trains, this did not relieve
Caimnt of his responsibility to be alert to traffic endangering
the foreman's safety. In light of Claimant's paramunt responsibility
for the foreman's safety, the Organization may not seek to excul pate
him by charging that the Foreman was negligent in not informng
Caimant of the train schedules. This is especially so in |ight

of the Organization's statement, in their appeal on the property,
that G aimant "was not as attentive to his duties as he should

have been."

Since the evidence on the record supports the charges,
we are not warranted in controverting Carrier's findings and the
measure of discipline inposed. This is consistent with the |ong
established rulings of this Board that it will not upset Carrier's
di scipline based on substantial and credible evidence unless the
record shows that Carrier's action was arbitrary, capricious or in
bad faith. The record before us does not support such a finding,
and hence we nust deny the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

p——,
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That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes wi thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent. was not viol ated.

A WARD

O ai m deni ed.

NATI ONAL RAI LROAD ADPJUSTMENT BCOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 12th day of January 1979.




