NATICONAL RATLROAD ADJUSTMENT BOARD
Avar d Number 22291
THTRD DIVISION Docket Number TD-22315

Nathan Lipson, Ref er ee

(AmericanTrainDi spat cher s Associ ation
PARTIES TO DISPUTE

The Chesapeake and Chio Railway Company

STATEMERT OF CLATM: C:rl].ain of the American Train Dispatchers Association
that:

(a) The Chesapeake and Chio Railway Company ( herei nafter
referred to as"t he Carrier"), viclated thecurrently effectiveschedul e
agreement between the parties, inm particul ar Role 8(a), when On
December 19, 1975it admi ni st er ed thirty (30) days act ual suspensienm,
further reduced to fifteen (15) days actual suspension by letter dated
Jamuary 2, 1976, t 0 Train Di spatcher B. L. cobbas a consequence of
hearing held on December 11 and 12, 1975 - Board of Inquiry No. 12464 -
such action being unjust, harsh, unreasonable, in abuse of managerial
discretion, and i1s neither falr nor impartial,

(b) e Carrier shall now be required account of this
fl %?rant violation t 0 cl ear the record of Train Dispatcher E. L. Cobb
and make him whole by reimbursing Mr.Cobb for time lost account
required to attend Board of Inguiry on December 11, 1975, along with
t he days | ost aecount Serving suspension time atthepro rata rate be-
cause of said viclation referred to in paragraph (a) herecf:

Time Lost

December 11, 1975 Attending Boardof Inquiry $
December 21, 1975Suspended
December 22, 1975 Suspended
December 23, 1975 Suspended
December 2k, 1975 Suspended
December 25, 1975 Suspended
December 28, 1975 Suspended
December 29, 1975 Suspended
December 30, 1975 Suspended
Decenber 31, 1975 Suspended
January 1, 1976 Suspended
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OPINICN OF BOARD:  The underlying facts in this case are not in
~dispute, Sanme are summarizedinthe following
exerpt from the carrier's subm ssion:
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"on\\édnesday, November 19, 1975, Train Dispetchex

E. L. Cobb was working his regular assignnent on
Second Mk frem 3:59 p.m through 11:59 p.m on the
“swing" pesition asdi Spat cher on the New RiverSub-
division., At this time, Train Dispatcher CoObbhadt wo
_?_2) extra trains moving westbound On hi s Mbodel Board.

he first train, Extra 8225, had departed from Thurmond,
West Virginia, destined f or Handley, \¥St Virginia, had
proceeded West t0 M. A, Cabin over No.1 M L. (Main Li ne)
Track, then proceeded through the "Crossover” at M. A.
Cabin to ¥o. 2 M.L. Track and proceeded t 0 Handley. |t
wasat this time that Train DispatcherCobbnoti ced
t hat t he track eircuit on No. 2 Track West at the Cross-
over was "occupied". Heapprised Assistant Chi ef
Dispatcher Long of thisSltuatl On. Signal Maintainer
H. G. Cole wasthen called and proceeded with hisnDt Or
cartO that location. Train Dispatcher Cobbthen
poceededt obl ockand code to the "Stop" positionm that
portion of trackbetween Cotton Hi Il and M.A,cabinOn
No. 2 ML. Track. At 8:10 p.m. that evening, Maintainer
Col e advi sed the Operator at Thwrmond)eSt Virginia,
t hat hehad found a 2-imneh "pul | apart” in the No. 2
railat M.P. 409.5. Upon checking with Carrier's
Supervision, Mr. CObb instructed (perat or Boyd to cal |
aSecti on Forcet 0 ef fect repairs.

The second train noted on Mr. Cobb' s Model Board,
Extra 7579 \\est, | ef t Thurmond, St Virginia, at
approximately 7:54 p.m., using No. 2 M.L. Track t o
M.A, Cabin. |t WaS intended that this crew would meet
Train No. 92, USi Ng Fo. 1 M.L, Track at M A. Cabin.

As Extra 7579 appr oached Pachman near W P. 408, t he

Cr eWobserved that thebl OCk signal at that location

was on "approach" (Yellow over Red), which woul d dietate
that the train proceed at a' S| owspeed” over the track.
When Extra 7579 proceeded within ten (10) car lengths

of the signal, the signal went "Cl ear" (Greenover Red).
Extra 7579 then proceeded to mA Cabin Signal Location
130-L near M| e Post 409. After moving Wwestward
approximately Si Xty (60) car lengths, Extra7579Struck
the Motor(Car of Si Maintainer Cole which wasSit uat ed
on Bo. 2, ML. Track.
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"The investigation on thi s matter was schedul ed f or
December 11, 1975. On December 3, 1975, a Notice Of
Investigation above Prainmaster J. W, Conwherd's
signature was sent to Mr. Cobb, among others, advising
him:

'You are charged with responsibility i n
cormection with Motor Car 1805 being St ruck
and damaged inthevicinity of M, A, Cabin
on Fe. 2 nain line byExtra/579- 3787 \\ést
at approxi mat el y 8:45P4 Rovember 19, 1975.'

Petitioner was I epresent ed by Messrs.J. Gearhart and
R, J. Irvin, General Chairman and Vi ce Resident ofthe
Organization, respectively. ---"

During t he f or mal investigatiom Of t hi S matter on Decenber 11,
1975 Rule 957 of the Carrier's Opersting Rules came up. On December 19,
Claiment Cobb was notified that it bad been found that he wasat fault
"for failuretocomply with Rule 957 of the ating Rules I equiring
you 10 code and observe maehine i ndication after gosm oni ng and prior
to bl ocki ng&;:ontrol devices resulting in Extra 7579-3787 West striking
Mbt or Ccar1805 standi ng on Number 2 main |ine, MP. %09,9, Few Ri ver
fSultl) Di vi Si on on November 19, 1975 at 8:45 PM ---." Rule 957 I eads as
ol I ows :

"Where Operating Rul es, MotorCar Rul es orspecial
instructions require protection to be afforded by the
di splay of storindication on controlled absolute
signals and/ or controlled switches properly positicned
to prevent opposing or conflicting movement, t he Train
Dispatcher mst comply with the fallowing instructions:

(1) on Non-Code Type Control Machi nes, devices
controlling signaisand/ Or switches must be
blocked, but indications mmst first be observed
to insure that the controlledfunctioms i N t he
a‘.‘ie,ld are in agreemesnt with controlling

evl Ces.

Where switch levers are provided with Oube-of-
Correspondence lights, such light must be
kmown { 0 be functioning Dy menipulation Of
| ever beforeblocking device is Installed.
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(2) On Code Type Control Machines, devices
controlling signalsand/ O switches mmst be
bl ocked, but they mst first becoded and
indications observed to insure that the
controlled funetions in the field are in
agreement with controlling devices, If the
i ndication codes are not received assurin
t hat suchagreement exists,the controlle
functions mmst not be used to provide pro-
tection. Blocking devices must be appliedin
accordance W { h instructions approved Dy t he

Signal Department,
(3) Model Board Indication mmst not be accepted as

assurance that & track section i s clesr of
trains or engines when location of such trains
or engines i S not known.

(4) Train Dispatcher mustnot use suchprotection
whenever Infornmed that workis being perforned
that could interfere with the normal function-
ing Of Control Machine Or associ at ed code

equipment,

(5) \Wen Protection cannot be af f or ded as out i ned
above, train orders may be used.

(6) Train Dispatcherand/ Or Operator must make
[€COl Uof authority issued asrequired.”

The Organization took the position that in relying on Rule
957 and other RuleS, which Were not nentioned in the Decenber 3 notice,
the Carrier failed to conply with Rule 8¢a) of the contract. The per-

tinent part of said Rule reads as follows:

"A train dispatchershall notbedi sciplined,
denot ed, or di smssed without proper hearing as
provi dedher ei n. Suspension pendingsuch hearing
shall not he deemed a viol ation of this principle.
The hearing shall befair and impartial and shal |
behel d by t he Superintendent or his designated
representatives,Such hearing Shal | be held within
ten days from the date of notice to the train
dispatcher i nvol ved notifying himof the charge or
charges. Suchnoti ce sball be in writing and Shal |
clearlyspecifythechar ge. --."
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Prior to considering t he complex and technical facts t hat this
case presents, it appears appropriate to consider the organization's
claimthat the Carrier's case i s defective because the Rule 8(a) require-
ment that a gpecific char ge be stated against an employe wasNOt net.
There is N0 doubt that the contract requires notice as a condition
?recedent to any investigation that may culmnate in diseipline, and

urther requires that any notice "shall clearly speeify the charge.”

_ The underpinnings of such a contractual requirement can be
readi | yonderstood. Specification of charges is based on the due process
requirements t hat are Dart of our fundamentaltraditions. Just as a
citizen is entitled to know the precise basis for a eriminal charge or
Ci Vil claim that he must def end agai nst, an employe is entitled to know
theprecise derelictionthat mybe alleged against him in a hearingin
the labor relations content. In the absence of notification of the
charge, the accused is hanpered in his ability to defend.

Thus, in the instant case, it mmst be deternned whether the
Carrier nmet the specific charge requirement. In reading the portion of
the notice of investigation Set forth above, it can only be concl uded
that Said notice made the Caimnt aware that he was belng accused of
dereliction of duty in connection with a Specific incident that occurred
while he was at work on November 19.

The fai | ure of the Carrier to mentionreliance on Bule 957 wes
hanu% prejudicial to thel ai mant. The C ai mant and organization coul d
wel | have inferred fromthe accusation of*responsibility” t hat al |
pertinentOperating Rulesmight come wp during thecourseof i nvesti ga-
tion, and a reviewof the record of the investigation shows that
numerous cperating rules were discussed, In Award No. 3270 (Carter)
t he principle t hat is applicable to this case WAS stated as follows:

"The formation of a chargeand the giving of
notice thereof need not be in the technical
Ianrquage of a criminal conplaint; It is
sufficient if it appears that the one charged
understood that he was being investigated and
that he understood the dereliction of duty
affording the basis of the cemplaint ~---"

Since in the instant case the Cainmant knew what he was to defend
against, Carrier canmot be deened to have failed to neet the requirements
0 'Rutled8(a)' and the procedural argunment of the Claimant mmst be
rejected.
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; to the merits of the case, the following testinony
of Train Dispatcher E. L. Cobb, the Claimenmt herein, is of significance:

"Q. After you removed the block from the
Si gnal at South Fayetteand the Extra
7579 West moved Dy that signal di d
you wateh his movement on your Model
Board?

A. Ro sir. No.

Q. From the Model Board with the signal 130 L
codedt o stop and bl ocked, could you from
the Model Board tell when Extra 7579 moved
past that signal?

A. Nosir.

Q. Can you tell us Why yOU couldn't tell us
when the engine moved by that signal?

A | wasn't observing him at the time,

0. |fyouhad been observinghim, could you have
tol'd from the Model Boar d when he moved by
that signal?

A Yes sir."

There isevidence in therecordthat t he CIC machine
malfunctioned ON November 23, 1975, or four days afger t he i nci dent
that i1s the subject of the instant discipline. The O ganization argues
that said evidence should control this case, because it denonstrates
t hat equipment mal functi on was t he proximate causeof the accident that
was the basis for discipline. Bat it is to be noted that although the
malfunction evi dence exists, the recordreflects a dispute es to
whet her same coul d have caused the mishap under discussion. |t is how-
ever, to De observed t hat t he equipment invelved wasin useprior to
November 19, and subsequent thereto, and that no accident occurred
(other than on Nowvember 19) during such use.

The Or gani zati on goes 0N t 0 argue that | f equipment
malfunction coul d have caused the accident, that should suffice to
excul patethe Claimant, and t hat circumstantial evi dence, with present
limitations, cannot suffice for discipline. This Board cannot accept
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such a contention, sinceit iswel| knownthat eircumstantiai evi dence
can sonmetimes suffice to establish a eriminal conviction. A
circumstantial case need not be absolutely air-tight,but guilt canbe
established i f t he circumstantial evi dence establishes same beyond a
reasonable doubt.

In any event, it dis to be noted that the investigation
hearing of Decenber 11, 1975Ment into the circumstances of the
Novemberl9 occurrence in great detail. There i S a substantial amount
of evidence in the recordt0 support afinding of the claimant's
culpability. The exerpt fromthe Claimant's testimony al one,
constitutes an admission that the Caimant failed to exercise due
gar edl nfailing to observe the position of the train from hi s Mdel

oar d.

A1) of the above provides t he perspective that18 »r ed
b% this Board to resolve the appeal at bar. |t mmst bequite clear
that the only manner in which this Board coul d sustainthe present
claim is Dy deciding that the O aimant's witnesses are to be credited
over those of the Carrier, and, in the face of substantial evidence in
the record supporting the Carrier'8 decision, substitute our judgnent
for that of the investigating Board. Bat it is well established that
such an approach goes beyond our authority and proper funetiom, FOI
exanpl e, 4n an early Award of this Division (Award Re. 5032, by Judge
Parker) it was stated:

"#%% ogr function in discipline cases is not

to substitute ocur judgment for the company or
decide the matter in accord with what we might
or mght not have done had it heen our8 to
determne but to pass upon the question whether,
W thout wei ghingit, there is some substantial
evidence to sustain a finding of guilty. Once
that question ts decided in the affirmative the
penalty | nposed for the violationis a matter
which rests in the sound discretion of the
Company and We are not warranted in disturbing
It unless We can say it clearly appears from
the record that its action with respeect thereto
Was SO urjust, unreasonable Or arbitrary asto
constitute an abuse of that discretion. s

In Third Division Avar d Bo. 13179 (Dorseyjwef i nd:
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"In disecipline cases, the Boardsits a8 an
appellate forum. As such, our function is
confined to determining whether: (1) clai mant
Was afforded afai r and impartial hearing;
(2) the finding of guilty as charged is
supported by substantial evidence; (3)the

di scipline inposed is reasonable.

we do not weigh the evidence de novo. |f there
18 materi al ana relevant evi dence, which if
believed by the trier of the facts, suﬁports
?hedf|nd| ng of guilt, ve must affirm the

I nding."

Numerous othe AWar ds or thi S bivision al ong(t; the Sane |ines include
21442 (McBrearty); 21242 (Caples); 21299 (McBrearty); 21291 (Lieberman);
21290 (Lieberman); 21241 (Eischen); 21236 (Wl | ace); 2123k4(Sickl es).

e discipline in this case is a rather light one, SO that
the possibility of modifieation Or reversal oh the basis that discipline
was arbitrary or excessive is not possible, Gven all the circumstances
and analysis set forth above, it can omly be concluded that the
decision Of the Carrier and t he @iseiplire here i nvol ved =mst St and.

FINDINGS: The Third Di Vi Si ON of the Admustment Board, upon the whol e

record and 211 the evidence, finds and hol ds:

That the partieswai vedoral hearing;

That t he Carrierand t he Employes i nvol ved in this dispute
are respectively Carierand Employes Wi t hin t he meaning of the Railway
Labor Act, as approved June 21, 1934;

That t hi S Division Of the Adj ust nent Board has jurisdiction
over the dispute involved herein; and

That t he Agreement was not viol ated.
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A WARD

58 cl aimis denied.

By Order of Third Division

ExecutiveSecr et ary

Dated at Chicago, Illinois, this 31st day of January 1979,




