NATIONAL RATLROAD ADJUSTMENT BOARD
Award Nunber 22299
THRD DVISION Docket Number CL-22364

Loui s Yagoda, Referee

(Brotherhood of Railway, Arline and
( Steanmship Cerks, Freight Handlers,
( Express and Stati on Employes
PARTI ES TO DISPUTE: (
(Elgin, Jol i et and Eastern Rai |l way Conpany

STATEMENT OF CLAIM: Clai mof the SystemCommttee of the Brotherhood
(GL=-8510) thats

1. The Carrier violated the effective Cerks' Agreenent
when following an investigation held on January 28, 1976 it di sm ssed
Ms. Cheryl L. Holley from its service effective February 2, 1977,

2. The Carrier shall now return Ms. Holley to its service
with her seniority and all other rights inimpaired; shall conpensate
her for all timelost as a result of this dismssal fromservice and
Ec.:gal | clear her record of the charges placed against her by the

rrier.

OPINION OF BOARD: % find that on the basis of know edge available

to it and subjected to examnation by neans of
appropriate investigation affording due process, Carrier was justified
in concluding that:

1. Caimnt's attendance record was seriously deficient.

2. Although these absences were in significant part based
on allegations of illness, it was shown that C ainmant's
physician had released her to return to work effective
November 25, 1976 without any restrictions.

3. Caimnt remained out of work and unavailable for work
during the period November 14, 1976, to and incl uding
Decenber 14, 1976 (a total of 17 of the 22 regularly
schedul ed work days). Reasons given by her were her
own illnesses and that of her child.
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4, Caimant stated that she did not agree with her
personal physician's diagnosis and prognosis of her
state of health.

5. Caimnt refused the Carrier's Chief Surgeon the
opportunity to contact her personal physician to
determne her nedical status prior to or at the tine
of the investigation.

Jiowever, after Carrier had dismssed aimant fromits
service (on February 2, 1977, on the basis of an investigation held
on January 28, 197/) a stat-t was submtted to Carrier under date
of March 4, 1977 by = physician specializing in obstetrics and
gyneeology, in which he stated that his exam nation or Claiment on

February 28, 1977, and examination of Claimant by himself and two

colleagues in March, 1977 revealed symptoms attendant on possi bl e

© pregnancy which "could very well" affect Claiment's physi cal cape
buity to perform her work cempetently.

Gven this belated revelation of medical lF))055| bility of
justification for much of the absence involved, we believe it
appropriate that, wthout weakeni ng Carrier's right to continue to
give due future vei ght to Claimant’'s past failure to protect her
wor k assigmments W t hout hawing f ur ni shed comtemporaneous and
appropriatej ustificationtherefor, Cainant be restored to her
position, wthout pay for time |ost.

FINDINGS; The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That t he parties waived Oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes W thin the meani ng of the
Rai | way Labor Act, as approved Jume 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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That the Agreenent was viol ated.

AWARD

Caimsustained to the extent and in the manner set forth
in Qpinion. Accordingly, Caimant shall be reinstated to her forner
position within twenty (20) days after receipt by the parties of
this Awmard, wthout payment for tinme |ost.

NATI ONAL RAI LROAD AnJusTMENT BOARD
By Order of Third Division

- Executive Secretary

Dated at Chicago, Illinois, this 31st day of Januaryl379.




