NATI ONAL RAlI LROAD ADJUSTMENT BQOARD
Award Nunber 22312

THRD DVISION Docket Nunber CL-22283

Nathan Lipson, Referee

(Brotherhood of Railway, Airline and
( Steanship Oerks, Freight Handlers,
Express and Station Enpl oyes

The Denver and Ri o G ande \Western

(
PARTIES TO DI SPUTE:
(
( Railroad Conpany

STATEMENT OF CLAIM O aimof the SystemCommittee of the Brotherhood
(GL-8482) t hat :

1. The Carrier has violated, and continues. to violate, the
provi si ons of Suppl emrent "D", Menorandum of Agreement and Under st andi ng
bet ween the Denver and Rio Gande Wstern Railroad Conpany and Enpl oyes
represented by the Order of Railroad Tel egraphers, when J. R Chavi es,
Manager in the "DC' O fice at Denver, Colorado, was required, beginning
with Saturday, February 14, 1976, to be on duty for an average of nore
than four (4) hours on the sixth day of his work week.

2. The Carrier shall now be required to conpensate J. R,
Chavies for four (4) hours at overtine rate for each of the followng
days (Saturdays) and four (4) hours at overtime rate for holidays
falling within the period of violation, and said claimto continue

until the violation ceases.

February 14, 1976 March 6, 1976 April 3, 1976
February 16, 1976 March 12, 1976 April 10, 1976
February 21, 1976 March 20, 1976 April 17, 1976
February 28, 1976 March 27, 1976 April 24, 1976

May 1, 1976 June 5, 1976 July 3, 1976
May 8, 1976 June 12, 1976 July 5, 1976 (Holiday)
May 15, 1976 June 19, 1976  July 10, 1976
May 22, 1976 June 26, 1976 July 17, -1976
May 29, 1976 July 24, 1976

OPI NI ON OF BOARD: The Caimant in this case, M. J. R Chavies, is
Manager of the Carrier's "DC' Ofice in Denver,
Col orado. Said position has been designated and rated as a 6-day
position with the understanding that the job is governed by Suppl enent
"D" to the Agreenent between the parties. Said |anguage is as follows:
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"(a) There is in effect a nonthly rate of pay for the
position of 'Manager' in the Relay Departnent in the
'DC office at Denver, Colorado. This nonthly rate
conprehends all service rendered by the incumbent of
the position during a work week of six days. Wen

the position is worked on the seventh day im the week
addi tional conpensation is allowed for such seventh day.

"(b) Service performed by the incunbent of this position
I's governed by that portion of Rule 6, Section 3 (b)
of the current general agreenent which reads as foll ows:

" Such employes may be used on the sixth
day of the work week to the extent needed
wi t hout additional conpensation.'

"This Menorandum of Agreenment and Understanding is nade
for the-purpose of establishing a nutually acceptable
basis for the application of the inmediately above quoted
portion of the rule referred to.

“I'T I'S AGREED AND UNDERSTQOOD:

"(1) The words 'to the extent needed' as applied to
service performed by the Manager on the sixth day of

his work week is construed to nean that as a rule the

I ncunbent of this position will not be required to be
on duty at the office on Saturdays (the 6th day) for

an average of nore than four hours. It is understood
that if a situation involving duties and responsibilities
of the position of Minager should devel op which cannot
be adequately handl ed by other telegraphers then on
duty in the office, the incunbent of the position wll
remain on duty to the extent needed. Under such circum
stances, if he has departed fromthe office, other

tel egraphers may call himon the tel ephone and secure
advice or information fromhimand if necessary, he

will return to the office.

"(2) It is further agreed and understood that if other
tel egraphers in the office should perform sone of the
incidental duties of the position Of Manager on Saturdays
after the regular incunbent of the position has departed
fromthe office, as per (1) above, no clains will be
entertained on that account.”
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G aimant asserted that prior to the first of the dates set
forth in the Statenent of Caim the Carrier enployed telegraphers
inthe "DC'" Office on Saturdays, W th the understanding such enployes
m ght perform sone of the incidental duties of the Manager position
after the incunmbent of said position had departed fromthe office,
but that no claims woul d be asserted as a result of such work being
performed. It was stated that effective on the date of the instant
claimthe Carrier dispensed with the services of enployes other than
t he Manager on Saturdays, which resulted in M. Chavies being required
to work a full 8 hours on each of the stated dates.

By contrast, the Carrier took the position that M. Chavies
was the only tel egrapher on duty between the hours of 8:00 a.m and
4:00 p.m after February 9, 1976, so that the "other telegraphers
then on duty in the office" situation stated in Supplenent "D" could
not possibly be applicable. The Carrier asserted, noreover, that
the Manager position clearly contenplates 48 hours of work per week,
because wage increases for said position have consistently been
granted on the basis set forth in Rule 6, Section 3, which specifically
sets forth a work week of said duration. In addition, Bule 7 of the
contract provides for overtinme pay for hours worked in excess of 8
hours per day, and there is no Rule in the agreenent which requires
the Carrier to pay overtinme for any part of a regular 8-hour assignnent.

Suppl enent "p'" all ows enployes in the position of the O aimnt
to be assigned on a 6-day basis wi thout additional conpensation. The
provision, however, states that such enployes will be used on the sixth
day only "to the extent needed." Note (1) to the provision defines
"to the extent needed" as limted to nean "that as a rule the incunbent
of this position will not be required to be on duty at the office on
Saturdays . . ,.,for an average of more than four hours."” The |anguage
goes on to provide that "if a situation involving duties and
responsibilities of the position of Manager shoul d devel op which
cannot be adequately handl ed by other telegraphers then on duty in
the office, the incumbent of the position will remain on duty to the
extent needed."

The above |anguage |ends sone support to the Cainmant's
position that all Saturdays will not involve 8 hours of work for the
Manager. But the provision goes on to state, without limtation
that the Carrier may require 8 hours of work when the Manager is
needed for work that cannot be handl ed by other telegraphers. On the
dates asserted in the claim no other telegraphers were on duty, so
t hat the Manager could be required to perform the work that was needed.
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Such a situation is clearly within the exception to the 4-hour
average that is provided in the Supplement *D" |anguage. It can
only follow that the contract does not support the instant claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enployes within the neaning of the
Rai |l way Labor Act, as apprwed June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the agreenent was not viol ated.

A WARD

d aim deni ed.

NATIONAL RATILROAD ADJUSTMENT BOARD
By Order of Third Division

xecutive Secretary

Dated at Chicago, Illinois, this 22nd day of February 1979.




