NAT| ONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 22367
TH RDDIVISION Docket Number M 22262

Nat han Lipson, Ref eree

(Brot herhood of Maintenance of Wy Employes

PARTIES TO DISPUTE: ( . _
(The Kansas Gty Southern Railway Conmpany

STATEMENT OF CLAIM: "Claimof the SystemcCommittee of the Brotherhood
that:

(1) The Carrier violated the Agreement when it assigned
the work of painting Bridges A-326, G326, A-328 and A-331 to outside
forces beginning June 14, 1976 (SystemFile 013.31.178)..

(2) B&B Employes D. G Brown, N. Maggard, H. N. Tucker,
J. w.. Randol ph, T. Forsee and J. McKay each be al |l owed pay at their
respective rates for an equal proportionate share of the total nunber
of hours expended by outside forces in performng the work described
in Part (1) hereof.”

OPINION_OF BOARD: The instant claimwas precipitated by a letter
dated April 9, 1976 fromthe Carrier to the
Organi zation advising that 4 steel bridges inm the Poteau, lahona
area had deteriorated to the point that sand blasting was required
to renove old paint, dirt, grease and rust, prior to said bridges
being painted. The letter went on to advise that some of the deck
girders consisted of 4 girders per span, rather than the usual 2
that are found, which, in the opinion of the Carrier, conpounded the
surface preparation and painting problem Their letter finally

st at ed "Such sandblasting and painting requires equipment and
suFervi sion not possessed by us, and in addition our forces are

fu I?/ occupi ed and have not performed such work in the past 20 years."
The letter concluded with a statenment of the Carrier's decision to
contract the work out.

The record contains unrebutted evidence fromthe Carrier
that there has not been a "paint gang" among the enployes for over
20 years, and that even when there was a crew regularly assigned to
painting, only brushes were used. None of the Bridge and Building
Gang employes have had experience in either sand blasting or spray
pai nting with commercial equipment, nor was any evi dence of fered
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that said employes had the qualifications to do the work. In addition,
the Carrier does not possess sand blasting or spray painting equi pnent,
nor are the supervisors famliar with such work. It is, however

qui te clear that the involved enﬁloyes have frequentlg pai nted, using
brushes, and that such painting has included work on bridges, and
presumably, t he preparation of surfaces to be painted.

On the other hand, the Carrier presented substantia

“evidence that on many instances, over a period of many years, mainten=
ance of bridges, including painting, was contracted out, and that
this has long been accepted by the Organization. The Oganization'6
position in said regard is that the contracting out of |arge projects
of this mature is not in dispute, but that none of the bridges

i nvolved in the instant claimis nore than fifty feet |ong; -Such
bridges, in the opinion of the Organization, are "small jobs" which
could well be handl ed by the enpl oyes, usin?]existing met hods.

In any event, the Organization feels that the contract presexves

work for the enployes, and the equipment used is irrelevant ---

i.é,, the Carrier can acquire additional equipnent if necessary to
meet i tS obligations to the enployes.

The fol | owi ng contractual provisions have been asserted by
the Organization as'applicable to the instant claim;

"RULE 1

Scope,

These rul es govern the hours of service, working

conditions, and rates of pay of enployees in the

Maintenance Of V\a?]/ & Structures Departnent in the
sub- departnents shown bel ow

(a) Bridge and Building sub-departments:
(1) Bridge and Buil ding Gangs
(2) Scal e Gangs
(3)Water Service Gangs"

* * *
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"RULE 2

Seniority

2-3. Seniority rights of enployees to new positions
and vacancies as set forth in Rule 11 shall be re-
stricted to their respective sub-departments and

territories.”
* * *
llm}m 4
SeniorityRosters
4-1. Seniority rosters of enployees for each classifi-

cation and territory as set forth in Rule 2-5 will
be separately conpiled, and will- show nanes and
seniority dates.”

There can be no doubt that the Rule prwisions set forth
abwe have at least the inplied effect of establishing the rights
of the enpl oyes covered to their traditional work assignments.
Wien the Carrier and Organization entered into a collective
bargai ning agreenent, that fact alone denonstrated their mtual
recogni tion of the bargainin% unit and inplied an understanding
that said bargaining unit woul d not be underm ned.

- \Wen the parties further adopted Rules on Scope,
Seniority and Seniority Rosters, ther added wei ght to the i dea
that, the affected enployes' jobs would be protected. Thus, when
Bridge and Building GanPs are set forth in a Scope Rule, it has
been held that said enployes were entitled to the work involved,
and further that "--= Bridge and Building work consists of the
construction, repairing, maintaining or dismantling of bridges."
(Award No. 4077 = enphasis added). Accordingly there can be no
doubt that if the work at issue were the traditional work of the
Br|dgedand Bui I ding Gangs, the instant claimwould have to be
granted.
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The Organization, both in its subm ssion of the dispute
to this Board, and in the course of oral argunent, has prw ded
numer ous Awar ds, which support the conclusions Stated in the
preceding paragraph

I ncluded are Awards Nos.

4077; 15893; 1314; 10871; 11752; 12785; 17523;
4921; 14371; 16009; 16430; 18500; 19924; 20412

But it is to be noted that in all of the abwe cases, the Boards
sustained the positions of the Organization, because the work under
consideration was identified with the bargaining unit, and coul d,

wi thout significant difficulty for the carrier, be continued to be
performed Dy the bargaining unit. Yet, in the face of such

consi derations, the work had been assigned to others.

In the instant case, however, the Organization has not at
al| proved that its members have ever performed the specific work
at issue on a systemw de basis, to the exclusion of others. But
it is-well established that in order to prevail in subcontracting
cases, 'probative evidence must be produced by the Petitioner that
the disputed work was perforned by claimnts to the conplete
exclusion of others. That Bro osition has been accepted in the
Third Division Awards Nos. 9565, 11054, 12774, 12972, 13161, 14022,
19761, -and 20421.

It is also well known thatin deciding these kinds of
cases past practice should bemgiven consi derabl e wei ght. Thus,
there are Awards hol ding thatwhen a history of subcontracting
work is found, such work may not exclusively belong to the
bargai ning unit employes, For exanpl e, see Third Divi si on Awards
Nos. 10560, 14229 and 2679.

~ The applicability of the abwe Awards to the present
situation is clear: for over 20 years neither the existence of a
pai nt gang, nor a practice of B & B employes doi ng sand bl asting
or spray painting has been shown. |Instead, the evidence says that
such work has been consistently subcontracted. It is also clear
that in the aggregate, the sand blastinﬁ and spray Eainting of
four bridges is not a "small job," which should be handled by
expensi ve or antiquated methods.
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In addition to all of the above, the Board woul d note that
claims such as here presented must be viewed i N common Sense terns.
An Organization properly resists the subcontracting of work when
either jobs in their entirety, or the steady work of the enployes
are in jeopardy. But the evidence here is that the B & B enpl oyes
were not deprived of work or job security.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes W thin the neaning of the
Rai | way Labor Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol ated.

AWARD

C ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTesT MM/
Executive Secretary

Dated at Chicago, Illinois, this 30thday of March 1979.




