NATI ONAL RAI LROAD ADJUSTMENT BCARD

Award Nunber 22373

THIRD DI VI SI ON Docket Number CL-20855

Benjamin Rubenstei n, Referee

(Brot herhood of Railway, Airline and Steanship
( Cerks, Freight Handl ers, Express and
( Station Employes

PARTI ES TO DI SPUTE: (

(

Gand Trunk Western Railroad Conpany

ON REMAND FROM THE UNI TED STATES DI STRI CT COURT,
EASTERN DI STRICT OF M CH GAN, SOUTHERN Di VI SI ON,
ON THE PETI TION OF EMERSON F. KBLLEY IN CVIL ACTION NO.77-70789

STATEMENT OF CLAIM: 'Claim of the Syst em Committee of the Brotherhood
(Q.-7594) that:

A Carrier unjustly assessed service record of M. E F. Kelly,
Yard Cerk, Port Huron, Mchigan, with thirty (30) denerit narks, as re-
sult of investigation held on June 13, 1973, in which the transcript failed
to support, the decision of the Carrier in sustaining the charges nade
against M. Kelly in the caption of the investigation.

B. Carrier should now pay M. Kelly eight (8) hours at straight
tine rate of his position for May 16, 1973 and each subsequent day
M. Kelly is out of service.'

OPINION_OF BOARD. The genesis of this dispute is found in Award No. 20826.
Docket No. CL-20855, of the Third Division, National
Rai | road Adjustnent Board, dated Septenber 30, 1975.

The parties to the dispute in that Award were the Brotherhood
of Railway, Airline and Steanship COerks, Freight Handl ers, Express and
Station Employes versus the Gand Trunk Western Railroad Conpany.

The issue involved in Anvard No. 20826 centered around the assess-
ment of thirty (30) denerit marks against the discipline record of
M. E F. Kelley as a result of an investigation conducted on Carrier's
property on June 13, 1973. M. Keleywas present, represented by a BRAC
representative, and testified at that investigation.

Subsequent to the assessnent of discipline against M. Kelley,
appropriate appeals were initiated and perfected on his behalf by the
representatives of the Organization through the usual nmanner of handling
di sputes on the property as required by Section 3, First (i) of the Railway
Labor Act, as anended, to and including the chief operating officer of the
Carrier designated to handle such disputes, wthout success. Thereafter,
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the Cerks' Organization, in a continuation of their representation of
M. Kelley, placed the dispute before the Third D vision, National Rail-
road Adjustnent Board, for a final and binding decision as contenplated
by Section 3, First (m of the Railway Labor Act.

The Third Division, with Referee Louis Norris, after hearing
argument fromboth the Petitioner (Brotherhood of Railway, Airline and
Steanship Cerks, Freight Handlers, Express and Station Employes) and
t he Respondent (G and Trunk Western Railroad Conpany), rendered its Award
No. 20826 which was adopted by the Division on Septenber 30, 1975. The
Award outlined the dispute involved therein in detail and concluded that
the disciplinary action taken against Caimant E. F. Kelley was not
severe or unreasonable and nmade specific findings that the rul es agreement
between the parties had not been violated.

Under date of March 29, 1977, counsel for M. Enerson F. Kelley
initiated Gvil Action No. 77-70789 in the United States District Court
for the Eastern District of Mchigan, Southern Division, against the
National Railroad Adjustment Board, Defendant, and the Gand Trunk \Western
Rai |l road Conpany, Defendant, requesting that Award No. 20826 be "set aside
and held null and void" and that the matter be remanded to the Nationa
Rai |l road Adjustment Board for reconsideration and that petitioner (Enerson
F. Kelley) be given opportunity "to be heard through counsel and to pre-
sent witnesses on his behalf."

On November 28, 1977, the District Court, with the Honorable
Charles W Joiner presiding, issued its Judgment in which it was Odered
and Adj udged:

", ..that the National Railroad Adjustnment Board be
dismssed from the case... that the case be remanded
to the National Railroad Adjustment Board, Third
Division, for rehearing in accordance with 45 U S.C
8 153 First (q)."

In the Menorandum Opi nion and Order which acconpanied this
Judgment, the Court pointed out that "in this case petitioner only clains
that the Board failed to comply with the procedural requirements of the
statute." The Court stated further:

"Petitioner clains that the Board failed to conply with
the requirenments of the statute in a nunber of respects
but the court finds it necessary for a resolution of
this case to deal with only one of these clains: that
the Board failed to provide the petitioner wth due
notice as required by 45 U S.C 8 153 First (j). In
t he proceedings before the Board, petitioner was
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"represented by his union. The court notes that cer-
tain courts have held that where the enployee is
represented before the Board by his union, actua
notice of the proceedings is all that is required
In Cole v. Erie Lackawanna RY. Cp., 541 F.2d 528
(6th cir. 1976), the court noted:

"\ agree . . . that in situations where
enmpl oyee-gri evants have authorized their
union to handle their grievances, NRAB
statutory notice provisions are satisfied
I f the enpl oyee receives actual notice of
the proceedings .

"Actual notice for this purpose is notice of
the hearing for a sufficient period prior
thereto to permt the enployee to consult
with union officials and relay such inforna-
tion as he possesses which mght allow the
union to nore effectively present his claim
541 F.2d at 534.

“In this case, the record discloses that the petitioner
was notified by letter fromhis union that his case
had been submtted to the Board. The petitioner was
not given notice by the union before the time that

the union filed its subm ssion wth the Board.
Petitioner contends that if he had been so infornmed

he woul d have taken steps to consult wth the union
and to relay information to the union in order to help
in the presentation of his claim Wile the court
believes that in a case such as this there may arguably
be a renedy available to the petitioner against the
union for a breach of the duty of fair representation,
this is an appropriate case to remand to the Board for
failure of the Board to give the petitioner the statu-
tory notice. On the record before the court, the

court cannot say that the petitioner received actua
notice a sufficient tine prior to the proceedings to
enabl e the petitioner to consult with the union or

to exercise his options.

"Accordingly, the case will be remanded to the Nationa
Rai | road Adjustnent Board, Third Division, for a
rehearing of petitioner's claimafter proper notice."
(Underscoring in original.)
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Fol I owi ng recei pt of the Memorandum Qpinion and Order of the
District Court by the Board on or about April 20, 1978, and because of
Referee Norris' inability to continue to serve with the Third D vision,
M. Benjam n Rubenstein was selected to sit with the Division as a Menber
thereof to make an Award in conpliance with the Court's directive.

The Third Division, by individual notice to all of the parties
inthis case, set a hearing for January 15, 1979, which was postponed to
January 29, 1979.

By letter dated January 19, 1979, the Division was advised by
Ms. Gayle S. Boesky, counsel for M. Kelley, as follows:

"Pl ease be advised that neither M. Kelley nor | can
attend the hearing in this matter set for Mnday,
January 29, 1979, at 10:00 A M because M. Kelley
cannot afford to be present at the hearing and
cannot afford to hire counsel to do so.

"We intend the witten submission of case to stand
in our stead."

Neither M. Kelley nor his counsel appeared at the hearing
which was held as schedul ed on January 29, 1979. No W tnesses were
presented on behalf of M. Kelley. The "witten submission" referredto
in counsel's letter of January 19, 1979, supra, consisted of a nine (%)

page "Submission of Case" to which were attached the following five (3)
exhibits:

I. Atwo (2) page affidavit fromM. Kelley.

[l.  Copy of Memorandum Cpinion and Order plus
Judgnent of the District Court.

[11.  Copy of the investigation record of June 13, 1973.
V. Copy of Award No. 20826.

V. Atwo (2) page letter dated December 27, 1978,
from Richard E Manning, Cinical Social Wrker.

The Organization and Carrier representatives who appeared at
the hearing presented testinony in defense of their respective positions.

The Board is convinced that the handling afforded this case
went consi derably beyond the Order of the District Cout The primary
argunent which brought about the Order of the District Court concerned




Award Nunber 22373

Docket Number CL-20855 Page 5

an alleged denial of M. Kelley's right to appear personally before this
Board to present his own case and, if possible, supply additional infor-
mation which had not been heard or considered at the original hearing.
Hs failure to appear either in person or by counsel at the schedul ed
hearing after individual notice had been given, negated the purpose of
the Order of the District Court.

Wiile the Board has, in this instance, effected conplete com
pliance with the Order of the District Court, we are conpelled to take
notice of the apparent conflict which exists in the current interpreta-
tions which have addressed thenmselves to the "due notice" provisions of
Section 3, First ¢j) of the Railway Labor Act.

This case was remanded to the Board because the Court believed
that:

" .. The petitioner was not given notice by the union
before the tine that the union filed its subm ssion
with the Board...." &/ (Enphasis in the original.)

The Court in this case cited Cole v. Erie Lackawanna Ry. Co., 541 F.2d
528 (6th Cir. 1976) as precedent

However, this Board would be remss inits duties if it failed
to point out that the United States Court of Appeals for the Seventh
Crcuit in O'Neill v. Public Law Board No. 550 (argued Decenber 5, 1977
decided August 11, 1978) said:

"... Because the record denonstrates that plaintiff's
representative, the United Transportation Union
received all necessary notices and represented
plaintiff fully before the Board, as it was author-
ized to do, we find conpliance with the requirenents
of both due process and 45 U.S.C.8§ 153 First (j)."

The Court went on to say:

". ..we hold in contrast to the Sixth Circuit /Cole
decision/ that where an individual enployee authorizes
his union to represent him before such boards and to
receive any notices on his behalf, Section 153 First
(3) does not require that actual notice be given to
t he individual enployee.”

1/ This point was vigorously denied by the Oganization's representative
at the Board's January 29, 1979, hearing.
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It continued by observing that:

"Plaintiff did not serve witten notice on the Union
that he did not want the Union to represent him

"We have al so indicated that an enployee may so author-
lze a union to represent himin proceedings before the
National Railroad Adjustnent Board that any notice
received by the union on the enployee's behalf is
sufficient to fulfill the requirenents of Section 153
First (3)."

The Court concluded by stating

" .. W find that by virtue of his membership in the
Union, plaintiff authorized that organization to repre-
sent himin his disciplinary and review proceedi ngs,
and to recei ve any necessary notices on hi s behalf
within the neaning of Burley Il. 7325 U S. 722/ As
such, we find conpliance with due process and suffi-
cient satisfaction of the requirements of 45 U.S. C.

9 153 First (3)."

Therefore, it is the opinion of this Board that in the instant
case, notw thstanding any of the pleadings of M. Kelley to the contrary,
the handling by this Board of Docket No. CL-20855 in the first instance
was in conpliance with the requirements of Section 3, First (j) of the
Rai | way Labor Act.

Wthout retreating fromthis Board' s persuasion towards the
Qpinion of the Seventh Grcuit in 0'Neill, and in deference to the Qpinion
and Order of the District Court, we nonetheless heard argunments from
those parties who appeared in connection with this remanded case;- we have
read the "Subm ssion" presented on behalf of O aimant Kelley;, we have
considered all of the presentations nmade and conclude that our previous
deci sion reached in Award No. 20826 was proper and correct and we hereby
affirmit. W cannot conclude that the penalty assessed agai nst O ai mant
was severe or unreasonable.

FINDINGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and
upon the whole record and all the evidence, finds and hol ds:




Awar d Nunber 22373
Docket Nunber CL-20855 Page 7

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the nmeaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was not viol ated.

A WA RD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division

Executive Secretary

Dated at Chicago, Illinois, this 30th day of March 1979.




