NATTONAL RATLROAD ADJUSTMENT BOARD
Avar d Number 2237k
THIRD DIVISTION Docket Rumber H 22096

Joseph A Sickles, Referee
(Brotherhood of Maintenance of Wy Rnployes

PARTIES TO DISPUTE: (
(Burlington Northern| nc.

STATEMENT OF CLAIM ~ "C ai mof the SystemCommittee of the Brotherhood
that:

(1) The Agreenent was viol ated February 9, 10, 11 and 12,
21g76When Bridgeand Buil ding forces fromSeniority District No., 14
were used to performwork_on Seniority District No, 13 [s'yatem File
T-W-115C/Mi-84(1) 4/30/76]

(2) B&B Foreman H. Solem, First O ass Carpenters J. Kuntz,
R BHamel, 0. Hagen and P. V. Mutnanski, Second O ass Carpenter F, Hall
and Truck Drivers D. Lang, R 0. Brokken and W. R Fossum each be
allowed 20.4 hours of pay at their respective straight-tine rates and
8 hours of pay at their respective time and one-half rates because of
the aforesaid violation."

CPI NI ON OF BOARD: On claimdates, Fargo Seniority District 1k Bridge
and Building Gang performed bridge repair work | n

Seniority District 13. Claimants assert that (with exceptions not here

applicable) seniority is restricted by districts - as specified in

Rule 6 - and thus, Carrier's action violated a number of agreenent

provi sions.

Carrier has asserted that there was an "emergency" situation.
But, We note that the damage occurred on a Saturday, and repair work
di d not commence until| Monday. |n any event, our review of this
record fails to suggest that Carrier may properly defend its actions
based upon an "enmergency" concept.

In addition, Carrier asserts that the District & enployes
Wer e temporarily transferred t 0 performthe repair work; that the
District 13 employes were enpl oyed on other projects; seniority does
not establish rights of exclusivity to work; and that, regardless,
Caimants were fully enployed during the pertinent tine.
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Rul e 11 specifies:

"A. AN employe may be temporarily transferred by
the direction of the Company for a period hot to
exceed six (6)nmonths, fromone seniority district
or division to another, and he shall retain his
seniority on the district or division from which
transferred. Such employe shall have the ri %ht to
work tenporarily in his respective rank on the
district or division to which transferred, if there
are nmo qualified avail abl e employes on the district
or division. The six (6)nonth period may be ex-
tended by agreenent between the Company and the
General . ‘chairman. Wen released from such service
t he employe shall return to his former position.”

‘We have noted the Carrier's "seniority" argument at Page 6,
et seq. of itsSubmission, but we do not feel that said contention
controls this dispute.

Award Ro. 20891considered a simitar di spute between these
parties in which the Carrier assigned ah employe from one seniority
district to performwork in another district.. {The Board hel d that
Carrier, by thatacti'on ". ..violated the right of au enploye hol di ng
seniority in that district to perform the work."; Carrier stresses
that the Referee, in Award 20891,di d mot consi der Role 11. Rut, '
certainly Award 21678 - al so between these parties = consi dered Rule 11
at length. Inthat sustaining Award, the Board found a "temporary”

use, and assuned arguendo a "transfer." Rut, reasoned the Board, the
Carrier controlle e availability of the adm ttedly "qual rff edr‘
employes, No purpose i s served by incorporating a lengthy exploration
of the Rule 11 concept in this Anard. Suffice it to say that even
presumng that the parties meant for this type of a ecircumstance. to
generate a "tenporary transfer” (rather than a nore clearly defined
personnel shortage) the matter has been di sposed of by Award 21678,
Absent a finding that said Award is pal pably erroneous, we axe
conpel led to follow it.

Our Award 19899 andsubsequent Awards have fully explored
the |damatge question. Award 22194 is not persuasive to a comtrary
concl usi on.
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FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties wai ved oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.

AWARD

C aim sustai ned.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ecutive Secretary

Dated at Chicago, Illinois, this 30th day of March 1979,




