NATIONAL RATLROAD ADJUSTMENT BOARD
Awar d Fumber 22377
THIRD DIVISION Docket Number CL-22242

Joseph A Sickles, Referee

Brot herhood of Railway, Airline and
Stesmship ( erks, Frei ght Handlers,
Express and St at i on Employes
PARTIES TO DISFUTE:
%Chi cago, Roek |sland and Pacific Railroad Company
(WI1iamM, Gibbons, Trustee)

STATEMENT OF CLAIM: O ai mof the System Cammittee of the Brotherhood
GL-8481, t hat :

1. The Carrier violated the Cerk's Agreement between the
Parties, when on Septenber 5, 1975 it dismssed Cerk J. P. Bowen from
the service based on charges not substantial |y proven, and

2, The Carrier's action in dismissing M. Bowen was unjust,
unreasonabl e, arbitrary and capricious and an abuse of Carrier's
discretion. The discipline assessed was too harsh and excessive, and

3. COerk J. P. Bowen shal| now be reinstated to the service
of the Carrier with seniority and all rights uninpaired, and be
conpensat ed(}‘or all wages lost, fromdate of dismissal until date he is
S0 reinstated.

OPINION OF BOARD:  On August 28, 1975, Carrier notified the Claimant
of an investigationto determine responsibility,
if any, for an asserted refusal to follow certain instructions.

. Subsequent t 0 t he i nvestigation, the Claimant was dismissed
from the Carrier's service.

The Claimant urges t hat the Carrier erred when it found him
guilty Of insubordination because (even though the Qainant failed to
drive a mail truck when 80 instructed) the Carrier di d not attempt t o
ascertain the reason why the employe refused to carry out instructions, .
Moreover, he asserts that he was "set up" by the Carrier Oficial.9 wwo
had instructed himto performtwo divergent duties on the day in
question, and it was impossible t 0 obey al | instructions. The C ai nant
al so asserts that the least Seni Or clerk usually drove the mail truck
and he was not the least senior employe on t he day in question,
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Atthe investigation, the Foreman of the Mail Center stated
that the employe refused to fulfill the order because he had "six
years seniority aud that he wasn't dressed to drive the meil truck."

It is noted that distribution ard delivery of nessages and
mail s a part of the duty end responsibility of the Claimant's job,
and a driver's license i S a reguirement of the position. Further, it
is interesting {0 mote that the Claimant concedes that he refused
to drive the mail truck approxi mately one hour after his represen-
tative explained to him that he could not refuse to do any particu~

lar | Ob.

Qur review of the record in its entirety, including the
transcript of investi?ation, fails to reveal auy factors to us upon
whi ch we can reasonably base a conclusion that the Carrier "set up"
this employe, or that It was unduly unreasonable on the day in
question.

Regar dl ess of what original assigmment may or may not have
been made, it is clear and shoul d be obvious to employes that a
Carrier has the rightt 0 al t er instructions and to require additional
or alternative &ies. Ifthe enploys feels that the Carrier's
request is inappropriate, t hen, of course, he has contractually
provi ded avenues of recourse and the record here affirmtively shows
that this enpl oye was aware of that method of relief.

W £ind no evidence t 0 alterthe concl usion reached by the
Carrier that this employe was i nsubordi nate and that discipline was
appropriate. Nonetheless, We question, under all of the facts and
eircumstances as We know t han, whet her t he imposition of a termina-
tion from service was appropriate. Upon a consideration of the entire
record, we are inclined to find that such a penalty was arbitrary in
this case, and we Wi | | restore the Claimant t 0 service, but without

back pay.

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
record aud all t he evi dence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this dispute
are respectively Carrier and Employes Wi thin the neaning of the Railway
Labor Act, as approved June 21, 19343
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That this Division of the adjustment Board has jurisdiction
over the dispute involved herein; and

That the discipline inposed was excessive.

AU A R D

- The ternination is set aside. The Clainmant shall be restored
to service, with retention of seniority and benefits, but without
conpensation for wages |ost during the period of the suspension.

NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:
ecutive oecretary

Dated at Chicago, Illinois, this 30th day of March 1979.




