NATIONAL RAILROCAD ADJUSTIMENT BOARD
Awar d Rumber 22379
M BDDMSI ON Docket Number MW-22272

Nat han Lipson, Ref eree

£Br ot her hood of Maintenance of\Miy Employes
PARTI ES TO DISPUTE:

éThe Denver and Ri o Grande \\éstern
Rai | road Conpany

STATEMENT OF CLAIM: é] ai mof the System Committee of the Brotherhood
that:

(1) The Carrier violated the Agreement when it wthheld
Section Laborer Ti mManchego fromservice on his return fromleave
of absence (sickness). /System File D-19-76/Mi-1-TT/.

(2) Section Laborer Tim Manchego be paid all wage |oss
suffered starting with the filing of this claim, october 15, 1976, and
to continue until violation referred to above is corrected.”

OPINION QF BOARD: d ai mant Ti mManchego commenced employment Wi t h

the Carrier as an Extra Gang Laborer on Septenber 3,
1974, and established aseniority date as a Section Laborer on June 9,
1975. oOn Cctober 1, 1974, the Caimnt took aleave of absence to have
surgeri/< and other medical treatment on his left eye. \Wen he returned
to work on Kay 6, 1975, the Carrier neither made an issue about his

physi cal condition, nor opposed his return to service. The O aimant
continued working until KNovember 19, 1975, when he was |aid offas a
result of a force reduction.

M . Manchego Was recalled t0 work on February 23, 1976, and,
agai n worked without objection frommnagenent. On May 14, 1976 the
Clai mant experienced difficulty with his eye fromirritation caused
by dust particles, and took medical |eave to obtain nedical treat-
ment.

The O aimant obtained a note dated June 25, 1976, Signed by
his physician, W E. Ingalls, which was addressed "TO WHOM I T MAY
CONCERN', stating the follow ng:
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"Mr, Tim Manchego NBY resume full tinme work at this
time, H s visionis 20/20 in the right eye and 20/300
in the left eye which shoul d be adequate for al most
any job. H's vision has not significantly changed
over éhe past fewyears judging fromhis past nedical
records.”

The above rel ease was presented by the Claimant to his
foremen Who referred himto the Roadmaster. Said official took the
position that M. Manchego could not return to work because the
June 25 note did not constitute a full release. It is clear from
the record that the Organization took issue with the Carrier and made
continuing efforts to settle the case. Thus, a statement froma
second opht hal nol ogi st, Dr. Mark W \eber, dated Septenber 15, 1976
was obtained. Said letter states the follow ng:

"Tim Manchego has a failed corneal graft in the
left eye. H's corrected visual acuity is 20/20
inthe right eye.

| feel:

1) It is safe for him to resune full
enpl oyment .

2) He nmust wearsafety glasses at all
times.

3) A repeat corneal transplant in the
left eye would have a significant
probability of success, should he
desire it in the future.”

The Organization and Clainmant felt that the abwe constituted the "full
rel ease" desired by managment, On Cctober 8, in the first witten
position on the matter, the Carrier, by A.C. Blaek, Division Engineer,
stated:

"There is no question that Mr, Manchego does not
neet the requirement of at |east 20/30 vision in
one eye and not |ess than 20/50 4n the other with
or without glasses; therefore, he cannot be
allowed to return to work at this time and your
request is denied.”

/’"\
! r
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On October 15, 1976, the instant clai mwas submitted.

Tn itS submission to this Beaxd, the Carrier for the first
time made the argunent that the instant Gaimis defective in that no
specific ratewas identified as being violated. While there is
authority dismssing claims for failure to essert g rule, it is quite
clearthata carrier nust assert any such procedaral objection on
the property. Since there are numerous awards that neither party can
raise a procedural defect for the first time at the Board, we need
not consider said Carrier objection further,

A nmore serious procedural objection raised by the Carrier
is that of timeliness. Rule 29(a) of the governing agreement between
the parties states in part that:

"A11 claims Or grievances nust be presented in
witing by or on behalf ofthe employe i nvol ved
to the officer of the ¢ authorized to
receivesame W t hi n sm%ngr days from the
date of the occurrence on which the claimor
grievance is based."

The Carrier argues that the "date ofthe occurrence” in the present
case mustbe June 25, 1976, the date on which C ai mant was not

reenpl oyed, and that the claimfiled on Cctober 15 cannot possibly
be deened tinely, because 132 days have el apsed, and the contract
bars clains presented beyond 60 days. On first viewthere appears to
be nerit in the Carrier's position.

But,as noted above, it was not until Cctober 8, 1976 that
the Carrier took a witten position denying C ai mant reinstatenent.
By a letter dated Cctober 15, 1976 the Organi zati on General Chairman
again requested reinstatement, asserting that the Septenber 15, 1976
letter fromDr. Weber was obtai ned, because when "Mr, Manchego
presented (the June 25th letter) to his foreman (be) referred himto
the roadmaster who advi sed him that the release was not a fuii release
therefore he could not return to work at that time." Said O ganization
assertion stands unrebutted int he record.

Fromthe above it nust followthat O ai mant's statuswas
uncl ear until the Cctober 8 position of the Carrier,and that the
refusal to reinstate on said date becones "the occurrence on which
the claimor grievance is based" in the context, of Rute 29(a).
Accordingly, the claimbefore us musthe deermed tinely.
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Turning to the nerits of the case, the Carrier makesthe
argument that management has always had the right, and must continue
to have the right to establish physical qualifications for employes.
There are nunerous Awards in support of that general proposition, and
this Board certainly does not disagree Wth Sane. For example, there
can be no question that the Carrier has the right to establish
enpl oyment standards for applicants, which include such physica
qualifications asthe Carrier sees fit to adopt.

But there are difficulties in applying the above genera
observations to the instant case. The record shows that managenent
had adopted and applied Carrier saftey Rule 876, which states:

" Enpl oyees having eyesight in but one eye mst
wear prescribed eye protection at all times
while on duty."

The record shows thatprior to the time the present clai mwas presented,
two Section Forenmen and one Section Laborer, as well as an additiona
unidentified employe, Were on the job with serious vision inpairnent

in one eye. Such facts can only lead to the conclusion that the
Carrier has established qualifications which include the assignment

of employes With defective vision in one eye, and has successfully
OEerated with such employes. The instant record does not suggest that
t he d ai mant was actually unablet 0 perform hi s duties, and t he Board,
accordingly, mst essume that ability to do the job is not an issue
inthis case

It is weil known that a Board may find a wongful physica
disqualification from enployment to be a violation of the collective
bargai ning agreement, even where the contract does not contain an
express Provision on the subject. The above concept is based on the
idea that while it is the basic prerogative of a carrier to establish
physical qualifications or requirenents of employes, such preroga-
tives may not be exercised in an arbitrary or capricious manner, nor
may the prerogative be used in bad faith, or to discrimnate against
an employe, W woul d again enphasize, however, that this discussion
is to dispose of the problemin the present case, and is not to be
construed as |imting the general rights of the Carrier to establish
physi cal qualifications identified above.
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In the instant case, it must be noted that the Carrier
has in the past utilized employes With inpaired vision in one eye
successfully.  That is the only inference to be raised by Carrier
Safety Rule 876, as well as fromthe evidence in the record. The
evi dence shows that the Carrier knew or shoul d have kmown prior to
June 25, 1976, that the Claimant had inpaired vision in his left eye,
but sai d condi ti on, notwithstanding, the Carrier enployed the O aimant,
and, insofar es the record is concerned, the Caimnt successfully
performed his duties.

Gven the abwe circunstances, it can only be concluded that
the Carrier violated the contract effective Septenber 15, 1976 when it
was i nformed in unequivocal terns by competent medical authorit%/ that
the Claimant Was able to resume his duties but refused to put the
Claimant to work. As previously noted, the Carrier did not dispute the
ophthalmologist's opinion that "it is safe for(the Claimant) to resune
full employment,” but simply took the position that M. Manchegeo could
not be allowed to return to work, because he did not meet the general
employment standards t hat the Carrier had adopt ed.

Such Ci rcunmstances requi re the concl usi on that t he claimant
must be reinstated forthwith, and must be made whole for any loss in .-
earnings during the period of his unemploymeat, It is, accordi n?l Y,
determned that M. Manchego shoul d be made whole for alt wages | ost
effective upon the £iling of his claim --- i.e. Cctober 15, 1976,

FINDINGS: The Third Division of the Adjustnent Board, upon t he whole

record and al| the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Empicyes involved in this dispute
ar e respectively Carrier and Exployes W t hi n t he meaning Of the Rail way
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was vi ol at ed.




Awar d Number 22379 Prge 6
Docket Mumber W 22272

AWARD

The claim is sustained &3 set forth in the Opinion.

NATICGHAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
ecutive Secretary

Dat ed at Chicago, Illimois, this 16th  day of April 1979.
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