NATI ONAL RAI LROAD ADJUSTMERT BOARD
Award Number 22382
TH RD DVISION Docket Nunber MW-22378

Abr aham Wei ss, Referee

(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE.  (
(Termnal Railroad Association of St. Louis

STATEMENT OF CLAIM: "Cdaimof the System Committee of the Brotherhood
that:

(1) The suspension of Track Laborer Charles E. Brooks
"for nineteen (19) days w thout pay' was w thout just and sufficient
cause, on the basis of unproven and di sproven charges, and on the
basis of a hearing that was neither fair nor inpartial (SystemFile
TRRA 1977-1).

(2) As a consequence of the above, the clainmnt shall be
al l owed pay 'for eight (8) hours each day, beginning with Novenber 15,
1976 and extending thru November 30, 1976, and all overtine to which
he m ght have been entitled to if he had been permtted to work during
this period of time at the Track Laborer's rate of pay."

CPI Nl ON OF BOARD: G aimant, an employe with 5 years' service, ,
was suspended for 19 days w thout pay for H
al I eged insubordination in that he refused to conply with his fore-
man's request to assist another employe working about 20 yards away.

The record indicates that Caimnt and his Forenan
exchanged words on the day in question. Cainant alleges that the /V
Foreman pi cked on hi mand thatwhen he conpl ai ned, the Foreman
pul l ed a knife, whereupon he picked up a claw bar to defend hinself.
The Foreman called a Carrier policeman who escorted Cainmant from
the property.

A witness at the investigation testified thatthe Forenan ;
"was constant|y on fClaimant/, nagging himto do this, do that...."

He also testified that he saw the Foreman pull a knife with the

bl ade open.
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Based on a careful review of the transcript of the pro-
, ceedings and the record before us, we find a lack of substantive
Lf//’ evidence that the Cainmant was guilty as charged. W are of the
opinion that the Foreman, by his conduct, provoked the act of
i nsubordination. W also conclude that when Claimant picked up
the claw bar, it was for purposes of self-defense

Carrier has failed to prove the case in substance; it
//’ has failed to submt probative evidence to support the charge.

7 Accordingly, we must sustain the claimand direct that O ai mant
/ is to be conpensated for wages lost during his 19 days' suspension.

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the

Rai | way |abor Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was viol ated.

A W ARD

O ai m sust ai ned.

NATTONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ' +
Executive Secretary

Dated at Chicage, Illinois, this 16th day of April-1979.. . .'\:\




