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Louis yagoda, Referee

(Rrotherhood of Railway, Airline and
( Steamship Clerks, Freight Handlers,
( Express and Station Raployes

PARTIES TODISFU'IR:  (
(The Baltimore and OhioRaaiload Cosgeny

sl!AmMENT OF CLAIM: Claim of the System Comittee of the Brotherhood
(GL-8430) that :

(1) Carrier violated, and contiuues to violate, the Agreement
between the parties signatory thereto when it requires and permits
em&oyeei not covered thereby to perform Wire Chief duties at Willard,

,

(2) Carrier shall, as a result, compensate each idle Wire
Chief listed below eight (8) bows' pay at punitive rate on each of
their rest days beginning November 10, 1975, and continuing until
Carrier returns such Wire Chief duties to the Wire Chief class of
employees under the Agreement at Willard, Ohio:

B. R. Miller A. H. McMs.l.lan
G. R. Raker L. J. Fatterson
N. J. Keene M. F. Lanker
H. J. Iiulderrsan C. R. 'Iaddeo
M. L. Harshmen L. Ii. Bellman
J. C. Clark B. J. Chinnel.

OPINI(pY OF BcaRD: Certain pertinent facts are either indisputable
from the record or are not disputed by the parties.

Cue of these is that the Scope Rule of the c~trolling
Agreement is generalinnature. It does not describe the functional
ccqmnents of the titles listed or mandate that such or other
occupational activities be limited exclusively to the covered employes.

Rule 69 of the Agreement, also invoked by Petitioners,
merely imposes certain preconditions for satisfying skill requirements
on Wire Chief enployes, on whose behalf the instant claims are msde.
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This n&e also does not direct that the assignment of specified
functions be confined to Wire Chiefs to the exclusion of other crafts.

A third Rule invoked by Petitioners, in the course of
progressingthe  i.nstantClaiam,is gulel8. This awses closer to the
province of traditional Scope Rule containment inasmnch as it provides
for retention to covered employes of "work not previously handled" by
covered emplayes resulting franuse of "new machines or mechanicsl
devices of any kind" when these machines are BUdI  "caning within the
Scope of this Agreement."

Although Rule 18 suggests, in its wording, a situation such
as that e.XiBting in the cirCumStance8 of the instant dispute, SOms
definitional difficulties arise in applying a mechanism "coming within
the Scope of the Agreementll that ha8 been replaced by another one, when
the Agreement doe8 not cOnt&in a scope E(ule per se. In our Opinion,
for enforcement, this Rule requires of u8 the preliminary determination
that is univers&Ly recognized as requisite for all scope problems in
the absence of a scope rule explicitly rmndating that such-and-such
work may be done only by such-and-such crafts. That deterndnant is
whether the work in question constitutes identifiable Craft inputs
undeviatingly and unbrokenly assigned to one Craft and no other by'
substantial temporal and quantitative Cu8tom and practice under
CiKuIIkS~CeS  SUCh  88 are present in the disputed instance. We
con8true Rule 18 as stating that where such background exists, when
such settled cuetom and practice of operative skills and/or achieved
results are effectuated by means of a new mechanism replacing thezold,
the eS@OyeS whOhaVe been 80 involved are entitled tomove onto the
new mechanism to perform their custosmry function8 (albeit soma
learning adaptation8 may be required of them).

Itthenbec-8 apparentthatthe  controlling task confronting
the Board is the familiar Search for whether the subject work has
exclusively wxrued to Claiment.8  by definitive and conclusive custom.

Such investigation, depending a8 it only Can on the subtitted
record, is cmicated here by (1) outright difference8 in factual
material BubIIntted by the parties on Critical aspads of the hiBtOry,
(2) uncertainties of clear-Cut functional division between the two
campeting  craft8 invulved, in reaped to these functions, and (3) the
difficulties of foIlaPing and identifying the function8 in question a8
they became affected byte&nologicalamandSbsnt8 intelecolmUnicaticm8
methcdology.
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It is uncontested that Wire Chiefs, a dLs88ifiCation covered
by the Schedule Agreement between the parties, had been employed for
a BUbStmdti period Of time at the m uy Office, staffed by one
such Wire Chief position on each tour, seven day8 per week, together
uith a Manager-Wire Chief stationed ou the day shift. These en&we8
crperated conmmication mechanism8 and equipment for the Bending,
receidng and relaying of various commmications  as part of a netvork
Of SUCil CaammicStioZl Centers. It fs uudisputed that the means tbxgh
which the teletype circuit8 used in these center8 were interconuected
aad conmuuicatious  conveyed consisted of ccmbiuations  of line8 owned
by the Carrier itself and supplemented increasiugly to an extensive
de@ee bylines leased frarmtelephone ccmpsnies.

It i8 al80 undisputed that De& of the responsibilities of
the Wire Chiefs at Willard in the operatim of their equipmentwas
both to be ou the watch for faulty receipt8 and transmissions and to
test (by 8-e functional iudicis) to determine vhere such deficieIEie8
eXi8t. Where such were found, the Wire Chiefs had the obligatiou to
"bridge" or "patchw the circuit iuvolved (i.e. shunt the deficient cir-
cuit kq bype~sing it to alter the routiua into a more efficlaut
ccmuective  circuit) and nmke apprapriate note of the trcubled function
or ewilxQent. Their duties did not include actual repair of the '
deficiency, but they were obligated to notify another class of e@Loyes
- Telephone Maintainers (not included in this ccutract coverage)-

to cane to the trouble area to smke the necessary repairs.

The Telephone Maintainer classification covered by au
Agreementuiththe  International &otherhood OfElectrical Worker8
0aatai.n~ a scope 8tatementgoing backtol~thatthe Electricians
covered bythat Agreement (of which Telephone Wiutainers are apart)
8hk31  indlude awide variety of inst&lFAtion,repair, COnBtrUCtim
aud reconstruction of electric, electrmic, teleeaph and tele@one
COSfpOWltS  and their interconlledive element8 (i&arPiation  8ubmitted
by IDESi in these proceeding8 a8 part of their "Third Pity" 8ubadssiou).
It i8 not disputedthat,as BUCh,memberB  Of thi8 Crait have CUBtOlW~
repaired deficient ccrmuuication circuits in the field as well as done
corrective vepk at cawslnications CCSlte=S (even thulgh initialte8ting,
bridgiug and patching my have already been done cm 8uch defective
chatUld.8 by Wire chiefs).

The instaut dispute had its genelsis in Carrier's detezmination
to ~emeot Wed WMRelayorPicewithanew~~  Services
Center thst YBS to be wened cm February 1, 1976. mi8 p ro jec t  WAS
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initiated in connection with the construction by Carrier of a microwave
network scheduLed to go into o$eratim cm January 3, 1977, a8 Part Of
a plan covering the entire Chessie SystUp of which the R&O i8 a part.
Carrier'8 statement is not refuted that the purpose behind establishing
these miCrOWB~  trMS8!iSSiOnS W CdCatiOn lidI8  =S t0 elirdnate
the necessity of co&~ the lessing Of line8 from some twenty-five
different telephone cmeswhich Carrier foundtooexpezmive in
operation andupkeepand insufficient t0 carry an increased load denmnd
(microwave systems useultrahigh frequencgradiowaves  in a concen-
trated beamadaptableta  mlti-chsnneluse  betweentransmitter  and
receiver tower8 equipped for 8UCh purpose).

To m&m-y out this plan, Carrier leased and installed at this
newfacilitytwo colnplterstobeused  inthemlcrowave-linked  ByStem,
tog&herwithaU electronic Switching 8y8tm As part Of this
in8t8U.ation,theteletype circuitst~0U@Ut  Carrier'8 systemwere
wired directly to this electronic BvitCher.

TheDi8patcher'8telephoneandthe  so-c&led &XkLine
,remDved from the old Relay office and the circuits thereon were reiocated
in the new Cammnu-cations Ruilding. Alsor~dfromtheWKRelay
office WM a test beard which had there been used by the Wire Chiefs.
Under thenew setup,wireslead  fromthe newmicrowave buildingto

the relay radio tower rather than frtxu the WM Relay office to CUtSide
lines.

It is acknowledged by Carrier that prior t0 removal Of the
old test beard and equipmant frcan WM Relay office, the Wire Chiefs did
use the equipmenttotestphysical  wire Circuit8 (Carrier contending,
however, that this invtived circuit8 only west of Willard, but concede8
that Wire Chief8 in KRelayoffice at-on, Ohioused similar
equipment when required to test &es east of Willard.) It is alSo
ackncnrledged by Csxrier that whereas previous to this move, e~first
shift Telephone Maintainer position8 were established at Willard,
effective November 1, 1975, the positi- on these tricks were

abolished and four Telephone Maintainer positions were established at
the newloa%tiontoparfoIm ServiCe twenty-fclur  hour8 each day,
including relief on rest days.

Atthetime of the 8ubmi88ion of the instant claim,theWire
Chief8 inthe old installationwerekept  occupiedwithmessage
transndssion 8nd receipt at that location. (Althcrugh apparently the
Wire Chief %lpervi8or  position ha8 been extracted, it is not certain
from the record whether this i8 related to the disputed functions
given to the Telephone Maintainers ti the new facility and the parties
donot appear to agree onwhether other inroads were mde a the avail- .
able earn3ng tink? for the resnining Wire Chiefs.)
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The instant claims concern themSelVeS with the fact that
that part of the regular duties of the Wire Chief8 which involved
testing snd patching (albeit now applied to linkages using sdcrowave
tran8missicm)is  nowadmittedlybeingperformed by the Telephone
Maintainer8 in the new Cosssunications  Center.

On that baSi8, a continuou8  dLsim wa8 submitted by B.R.A.C.
under date of December 10, 1975 for payment to twelve 8UegwdJy
entitled enrplayes for eight hours'pay at the overtime rate on their
respective rest daJrs "beginning November 10, 1975 and continuing until
the violation of the Agreement is corrected."

One of the position8 of Carrier taken in opposition to
these claims was that the microwave tower8 had not been erected at the
time of the cla.i.m (this appearstou8to be moot, except astothetime
when the illegal deprivaticms,  if any, of the Wire Chiefs' work began).

Other points made by Carrier are:

1.

2.

3.

4.

The duties of the Wire Chief positions have unavoidably
dwindled through the years because of technological
ChangeS. Those employed at the Willard office were
8.1~3 are involved in essentially the tZaI38miSSiolt  of
messages.

Although the Wire Chiefs have at times tested line8 -
involv3ng onl.ytheDispatcher'sline  andthe Block
linewestofWKU.ardwhenasked byDi8patcherto do
so-such work was never exclusively assigned to them.

Telephme Maintainers throughout Carrier'8 systemhave
been utilized for ccenmnication repair work and have
routinely made as - wbe test8 as Wire Chiefs.

Rxause of the different nature of the circuitry and
telemetry,microwave  equipnuanthmving "replacedmost
of the leased lines thxmghout the System" and the
use of a new test baud, the work now encountered by
Telephone Kaintai~~?rs in their incidental and
infrequent testing, patching and bridging is not of
the s8ms kind forsmrly dime by the Wire Chiefs.
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5. There v&3 little of this kind of work done by
Wire Chiefs before; there is little of this being
dane by Telephone Maintainer8 now. RevertheleBB,
85 "repsirers"  rather than vclpeMltor8” (the latter
the basic function of the Wire Chiefs) the &in-
taint!rs 8nre suitably - and inthe field as well a~
at ConnuniCatiOn Center8 -were and are frequently
c&led cn to test out, to -iwiSe substitutions
for andpernmnently repair circuits. The work
camplained of is within the routine scope of their
work; for the Wire Chiefs it is an infrequent
incidental encounter with trouble prereferable
to the Telephone Maintainer.

6 . kk38t emphatically of all, Carrier amintains that,
"Thewarh in connecti~withthetelephone and
nxicrowaveequipmentha8never beenperformedby
e@oyeS Of this Craft. MiCrowsVe i8 Sii@J a
private radio ctXSmnliC&iOn ByBteSland  the eS@OyeS
of this craft have not ever been used for this
work."

Bnplcyes counter by declaring that in at least one instance
involving a microwave linkage system installed between Raltimore and
Philadelphia, Wire Chiefs continued to do testing, bridging and patching
thereat. (Carrier Contend8 that Employes confuse this with attendance
of a "fault-alarm" board monitored by the Wire Chief8 to detect whether
aviation-warninglights were iU0pWatil-e  onmicrowave tower8 and
calling the nearest control tower to inform them of 8UCh deficiency.)
R@oyes al8opointoutthatthete8ting, bridging and patching at the
new microwave facility involve8 al80 the use of this activity for
wiring circuits also connected to that office.

It rnz8t be noted at this point that Carrier raises a question
of remedial entitlement even if Petitioner's contentions are regarded
as meritorious. It is contended by Carrier that five of the namsd
Claimants held assignmsnts a8 operator8 at other locations at the time
of these claims "and were not connected with the Wire Chief position8 at
WM Relay effice." It is further contended that of these five, three
"were not even qualified to work a Wire Chief position." A sixth
Claimant IS identified by Carrier as one who "vi?38 assigned t0 the
Clerical EMra Board at Willard and had no connection with WM Relay
Office. "
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ccNcLIsIoWs

On the basis of close study of the que8tiOu and our best
judgment from the facts of record (SOme of them conflictiug),  we
conclude that we Emt follow for the cirCus&ances here the line of
Awards which have distinguished between the testing, patching and
bridging work done by the cokmNui~uion crafts in monitoring the
equipment with which they send and receive massagea (pending permanent
repair to deficiencies found, by the eI,ectrical  or signal maintainer
craft)and the repair functiou whichzmyre@re independent or
additianal testing, bridging and patching by the repairma or maintainer
a8 part Of hi8 reCtifiCatioh function.

We are couvinced that, a8 far a8 deterndrrble from the record,
the work in question has 80 contimus~ and rrpeatcdly been confined
to the mssage 'transmitting and receiving craft when arising at message
centers, that the criteria of eB&bI.iBhed custom and practice m8t
preserve scope rights to that craft at 8uchlocations.

The fact that the work now involve8 a massage center which
relies, in part, on microwave tran8mi88ion  doe8 not, we believe, change
the scope history and influence therefrcsa 011 the appropriate craft'
a88iepment Of the work.

We shall therefore sustain the Petitioner8 in respect to
Item (1) of the instant claim.

Howevar, we find that Petitioners have not established that
the named Claimants are in all respects the appropriate beneficiaries
of the deprivations claimed and for the loss of time claimed. They
have, in these respects, failed to overcome Carrier's explicit
representations that some were not thus deprived at all and other8
for lesser periods of time than claimed.

As the record BtandB,,Claimants H. J. Wuldermm, C. R. Taddeo,
M. L. Rat&man, L. H. Bellman and J. C. Clark were not connected with
the Wire Chief positions at WI4 Relay Office and three of them (Taddeo,
Rarshuuu and Clark) were not qualified to work a Wire Chief pO8itiou.
Claimant B. J. Chinnel was assigned to the Clerical Extra Board at
Willard and had no conuectiou with the WM Relay Office.
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It is therefore our conclusion that there is uo basis for
any pay at the punitive rate for these six and claim for such will be
denied.

A8 to the other six Claimants, it is not disputed that
assignment held by Claimant N. J. Keene wa8 abolished upon his retire-
ment on April 12, 1976.

In respect to the rest-day pay at premium or "punitive" rate,
we find that payment is due for these six respective employes (excluding
Mr. Keene after April 12, 1976) at the "call" rate provided for in
Bule 8 of the Agreement for such rest days on which testing, patching
or bridging were done at this location by Telephone Maintainers.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Bmployes involved in this dispute
are respectively Carrier and Bmployes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

A W A R D

Item (1) is sustained.

Item (2) is sustained to the extent of the accompanying
opinion.

NATIONALBAILBOADADJUfXl4gRTBOABD
By Order of Thi?~:Divi8iop~

ATTEST:

y ,y,~.;~.,::: 5~ I_.:,: :<,,

!
Executive Secretary

.i ,,,: ,. ,: ~ '-~--.'>
[ iii;

', ‘\ q.
.,., 'y-.~~.. ~. I-^ ̂  ._, ^.

Dated at Chicago, Illinois, this 16th day of April'~~~~,:::


