NATIONAL RAILROAD ADJUSTMENT EQARD
Awar d Nwnber 22384
THIRD DIVISION Docket Number CL-22234

Louis Yagoda, Referee

Rrot herhood of Railway, Airline and
Steanship O erks, Freight Handlers,
Express and Station Employes

(
(
PART| ES TO DISPUIE: 5
(The Baltinore and Ghio Raiload Company

STATEMENT OF CLATM: Caimof the System Committee of the Brotherhood
(GL-8430) t hat :

(1) Carrier violated, and continues to viol ate, the Agreenent
between the parties signatory thereto when it requires and pernits
employees not covered thereby to performWre Chief duties at Wllard,
Chio. and

(2) Carrier shall, as a result, conpensate each idle Wre
Chief listed bel ow eight (8)hours® pay at punitive rate on each of
their rest days beginning Novenber 10, 1975, and continuing until
Carrier returns such Wre Chief duties to the Wre Chief class of
enpl oyees under the Agreement at WIllard, Onio:

B. R Mller A. H McMellan
G R Raker L. J. Fatterson
N. J. Keepe M F. Lanker

H J. Halderman C. R Taddeo
M L. Harshman L. li. Bellman
J. C Jdark B. J. Chinnel.

OPINICN OF BOARD: Certain pertinent facts are either indisputable
fromthe record or are not disputed by the parties.

Cue of these is that the Scope Rule of the contrelling
Agreement i s generalinnature. It does not describe the functional
components of the titles listed or mandate that such or ot her
occupational activities be limted exclusively to the covered employes.

Rul e 690of the Agreenent, also invoked by Petitioners,
merely inposes certain preconditions for satisfying skill requirenents
on Wre Chief employes, onwhose behal f the instant claims are made,
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This rule also does not direct that the assignnent of specified
functions be confined to Wre Chiefs to the exclusion of other crafts.

A third Rule invoked by Petitioners, in the course of
progressing the instant claims, is Rule 18, This cmmes closer to the
province of traditional Scope Rule containnent inasmch as it provides
for retention to covered employes of "work not previously handl ed" by
covered employes resul ting from use of "new nachi nes or mechanical
devi ces of any kind" when these machines are such'"caning within the
Scope of this Agreenent.”

Al though Rule 18 suggests, in its wording, a situation such

as that existing i n the circumstances of the instant dispute, some
"definitional difficulties arise in applying a mechanism "conming within
the Scope of the Agreement" that ha8 been replaced by another one, when
t he Agreement does not contain a Scope Rule per se. |n our opinion,
for enforcement, this Rule requires of wus the prelimnary determnation
t hat isuniversally recogni zed as requisite for all scope problens in
the absence of a scope rule explicitly mandating that such-and-such
work may be done only by such-and-such crafts. That determinant s
whet her the work in question constitutes identifiable Craft inputs
undeviatingly and unbrokenly assigned to one Craft and no other by
substanti al temporal and quantitative custom and practice under
circumstances suchggare present in the di sputed instance.
construe Rule 18as stating that where such background exists, when
suchsett| ed custem and practice of operative skills and/or achieved
results are effectuated by nmeans of a new nechani smrepl aci ng the.old,
t he employes who have been 80 involved are entitled to move onto the
new nechani smto performtheir customary function8 (al beit scme

| earning adaptation8 may be required of then.

It then becomes apparent that the controllingtask confronting
the Board is the fam |iar search for whether the subject work has
excl usively accrued to Claimantsby definitive and concl usive custom.

Such investigation, depending as it only Can on the submitted
record, is complicated here by (1) outright difference8 in factual
materi al submitted by the parties on Critical aspects of the history,
(2) uncertainties of clear-Cut functional division between the two
competing crafts involved, i n respect to these functions, and (3)the
difficulties of following and identifying the function8 in question as
t hey became af f ect ed by technological amendments i nt el ec cmmnications
methodology.
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It is uncontested that Wre Chiefs, a classification covered
by the Schedul e Agreement between the parties, had been enployed for
a substantial peri od of time at the WM Relay Office, st affed by one
such Wre Chief position on each tour, seven day8 per week, together
with a Manager-Wre Chief stationed on the day shift. These employes
operated commnication mechani sn8 and equipment for the Bending,
receivingand rel ayi ng of various commmnications as part of a network
O such commmication centers., |t is undisputed that t he neans through
which the teletype circuit8 used i n these center8 were interconnected
and commmications conveyed consisted of combinations of |ine8 owned
by the Carrier itself and suppl enent ed increasingly to an extensive
~ degree byl ines | eased from telephone companies.

It is also undisputed that part of the responsibilities of

the Wre Chiefs at Wllard in the operation of their equipment was

both to be on the watch for faulty receipt8 and transmissions and to
test (by simple functional indicia) to deterni ne where such deficiencies
exist. Were such were found, the Wire Chiefs had the obligation to
"bridge" or "patech" the circuit imvolwved (i.e. shunt the deficient cir-
cuit by bypassing it to alter the routine into a nore efficient
connective circuit) and make appropriate note of the troubled function
or equipment, Their duties did not include actual repair of the '
deficiency, but they were obligated to notify another class of employes
- Tel ephone Maintainers (not included in this contract coverage)-
to cane to the trouble area to make the necessary repairs.

The Tel ephone Maintainer classification covered by au
Agreement with the | nt ernati onal Brotherhood of Electrical \Wrker 8
contains a scope statement going back to 1921 that the El ectrici ans
covered by that Agreenent (of which Tel ephone Maintainers are apart)
shall include a wide variety of installation, repair, construction
ard reconstruction of electric, electronic, telegraph and telephone
components and t hei r interconnective elements (informstion submitted
by IBEW in these proceedi ng8 a8 paxt of their "Third Party" submissiom).
It is not disputed that, as such, members of this craft have customarily
repaired deficient commnication circuits in the field as well as done
corrective work at commnications centers (even though initial testing,
bri dgi ug and pat chi n? my have already been done on such defective
channelsby Wre chiefs).

The instant dji spute had its genesis in Carrier's determination
to supplement Willard WM Relay office with a new Terminal Services
Center that was {0 pe opened cmPebruary 1, 1976. This project was
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initiated i n connection with the construction by Carrier of a mcrowave
net wor k scheduled to go into operation on January 31, 1977, as Part Of
a plan covering the entire Chessie System of which the R&O1s a part.
Carrier'8 statenent is not refuted that the purpose behind establishing
these microwave transmissions as commmunication links was to eliminate
the necessity of comtinuing the leasing Of |ine8 fromsome twenty-five
di fferent tel ephone companies which Carri er found too expensive |n
operation and upkeep and i nsufficient ¥ carry an i ncreased +0ad demand
(m crowave systens use ultra high frequency radio waves in a concen-
trated beam adaptable tc mmlti-channel use between transmitter and
receiver tower8 equi pped for such purpose).

To carry out this plan, Carrier leased and installed at this
new facility two computers to be used in the microwave-linked system,
together with an electronic switching system, As part (x this
installation, the teletype circuits throughout Carrier' 8 systenwere
wired directly t o this electronic switcher,

The Dispatcher's telephone and the so-called Riock Line
removed fromthe old Relay office and the circuits thereon were relocated
in the new Commani cat i ons Building. Also removed from the WM Relay
office was a test beard which had there been used by the Wre Chiefs.
Under the new setup, wires lead from the newni crowave building to

the relay radi o towerrather than from the WM Rel ay office to outside
l'i nes.

It is acknow edged by Carrier that prior to removal Of the

ol d test board and equipment from WM Relay office, the Wre Chiefs did
use the equipment to test physical wire CGrcuit8 (Carrier contending,
however, that this imvolved circuit8 only west of WIlard, but concede8
that Wre Chief8 i n K Relay office at Akron, Ohio used sinm | ar
equi pnent when required to test wires east of Wllard.) It is also
acknowledged by Carrier that whereas previous to this nove, only first
shift Tel ephone Mainteiner position8 were established at Wl ard,
effective Novenber 1, 1975,the positions on these tricks were

abol i shed and four Telephone Maintai ner positions were established at
t he new location to perform service twenty-four hour 8 each day,

including relief on rest days.

At the time of the submission of the instant claim, the Wire
Chi ef 8 in the old installation were kept occupied with message
transmission and recei pt at that |ocation. (Although apparently the
Wire Chi ef Supervisor position ha8 been extracted, it is not certain
fromthe record whether this is related to the disputed functions
given to the Tel ephone Maintainers in the new facility and the parties
do not appear to agree onwhether other inroads were made on the avail -
abl e earning time for the remaining Wre Chiefs.)
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The instant clains concern themselves with the fact that
that part of the regular duties of the Wre Chief8 which involved
testing and patching (al beit now applied to linkages using microwave
transmission) is now admittedly being performed by the Tel ephone
Mai ntai ner8 in the new Commmications Center.

On that basis, a continucus claim was submtted by B.R A C
under date of Decenmber 10, 1975 for payment to twel ve allegedly
entitled employes for ei ght hours'pay at the overtine rate on their
respective rest deys "begi nni ng Novenber 10, 1975and continui ng until
the violation of the Agreement is corrected.”

One of the position8 of Carrier taken in opposition to
these claims was that the mcrowave tower8 had not been erected at the
tinme of the claim (this appears to s 0 be npot, except as to the time
when the illegal deprivatioms, if any, of the Wre Chiefs' work began).

Q her points made by Carrier are:

1. The duties of the Wre Chief positions have unavoi dably
dwi ndl ed through the years because of technol ogi cal
changes, Those enployed at the Wllard office were
and are i nvol ved i n essentially t he transmission of
nmessages.

2. Athough the Wre Chiefs have at tines tested |ine8 -
involving only the Dispatcher's line and tke Block
line west of Willard when asked by Dispatcher to do
so-such work was never exclusively assigned to them

3. Telephone Maintainers throughout Carrier'8 system have
been utilized for commmmication repair work and have
routinely nmade as many wire test8 as Wre Chiefs.

4, Because of the different nature of the circuitry and
telemetry, microwave equipment heving "replaced most
of the leased |ines throughout the Systen and the
use of a new test board, the worknow encountered by
Tel ephone Maintainers in their incidental and
i nfrequent testing, patching and bridging is not of
t he same ki nd formerly dome by the Wre Chiefs.
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5. There was little of this kind of work done by
Wre Chiefs before; there is little of this being
done by Telephome Mi ntai ner8 now. Nevertheless,
as "repairers” rat her than "operators" (the latter
the basic function of the Wre Chiefs) the Main-
tainers more suitably - and in the field as wel|l as
at conmnication Center8 -were and are frequently
called on t0 test out, to improvise substitutions
for and permanemtly repair circuits. The work
complained of is within the routine scope of their
work; for the Wre Chiefs it is an infrequent
i ncidental encounter with troubl e promptly referable
to t he Telephone Mai nt ai ner.

6. Most enphatically of all, Carrier maintains t hat,
"Mhe wark i N connection with the telephone and
microwave equipment has never beenperfor medby
employes Of this craft. Microwave is simply a
private radi o commmication system and t he employes
of this craft have not ever beenused for this
work. "

Employes counter by declaring that in at |east one instance
involving a mcrowave |inkage systeminstalled between Baltimore and
Phi | adel phia, Wre Chiefs continued to do testing, bridging and patching
thereat. (Carrier contends that Employes confuse this with attendance
of a "fault-alarm' board nonitored by the Wre Chief8 to detect whether
avi ati on-warni ngl i ghts wer e inoperative on microwave t Ower 8 and
calling the nearest control tower to informthem of such deficiency.)
Employes also point out that the testing, bridging and patching at the
new mcrowave facility involve8 also the use of this activity for
wiring circuits also connected to that office.

It must be noted at this point that Carrier raises a question
of renmedial entitlement even if Petitioner's contentions are regarded
as nmeritorious. It is contended by Carrier that five of the named
G aimants hel d assignments a8 operator8 at other locations at the tine
of these clains "and were not connected with the Wre Chief position8 at
WM Rel ay effice.” It is further contended that of these five, three
"were not even qualified to work a Wre Chief position." A sixth
Claimant is i dentified by Carrier as one who "was assigned to the
Aeri calr Extra Board at WIllard and had no connection with WM Rel ay
Ofice. '




Awar d Number 22384 Page 7
Docket Number CL-22234

CONCLUSIONS

On the basis of close study of the guestion and our best
judgnent fromthe facts of record (some of them conflicting), we
conclude that we must follow for the eircumstances here the |ine of
Awar ds whi ch have distingui shed between the testing, patching and
bri dgi ng work done by the communication crafts in nmonitoring the
equi pnent wigth which they send and recei ve messages (pendi ng permanent
repair to deficiencies found, by the electrical or signal maintainer
craft) and t he repair function which may require i ndependent or
additional testing, bridging and patching by the repairman or naintai ner
a8 part f hi 8 rectification function.,

W are convinced that, a8 far as determimable fromthe record,
the work in question has 80 continously and repeatedly been confi ned
to the message 'transmtting and receiving craft when arising at message
centers, that the criteria of established customand practice mst
preserve scope rights to that craft at such locations.

The fact that the work now invol ve8 a massage center which
relies, in part, on nicrowave transmission doe8 not, we believe, change
the scope history and influence therefrom on the appropriate craft’
assignment O t he work.

W shall therefore sustain the Petitioner8 in respect to
Item (1) of the instant claim

Howvever, Wwe find that Petitioners have not established that
the named Clainants are in all respects the appropriate beneficiaries
of the deprivations claimed and for the loss of time claimed. They
have, in these respects, failed to overcome Carrier's explicit
representations that some were not thus deprived at all and other8
for lesser periods of time than claimed,

As the record stands, Claimants H, J. Hulderman, C. R, Taddeo,
M L. Haxshman, L. H Bellman and J. C Cark were not connected wth
the Wre Chief positions at WM Relay Ofice and three of them (Taddeo,
Harshman and Clark) were not qualified to work a Wre Chi ef position.
Caimant B. J. Chinnel was assigned to the Cerical Extra Board at
Wllard and had no conuectiou with the WM Relay Office.
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It is therefore our conclusion that there is no basis for
any pay at the punitive rate for these six and claimfor such will be
deni ed.

A8 to the other six Cainmants, itis not disputed that
assignnent held by dainmant N. J. Keene was abol i shed upon his retire-
ment on April 12, 1976.

In respect to the rest-day pay at premiumor "punitive" rate,
we find that payment is due for these six respective enployes (excluding
M. Keene after April 12, 1976) at the "call" rate provided for in
Rule 8 of the Agreement for such rest days om which testing, patching
or bridging were done at this |ocation by Tel ephone Maintainers.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Bnployes involved in this dispute
are respectively Carrier and Bnployes within the neaning of the Railway

Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenment was viol at ed.

A WA RD

Item (1) is sustained.

Item (2) is sustained to the extent of the acconpanying
opi ni on.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Phird Division

ATTEST:. éé/ M '/ \\
e

cutive Secretary ; f\"“ Fooly

Dated at Chicago, Illinois, this 16th day of April I§79.=: <=~ -




